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The Future of Parole—In Rebuttal of S.1437.— 
While S.1487 appears to deal with the problems of 
uncertainty and disparity in criminal sentences, 
it actually would cause more harm than good, as- 
serts Cecil C. McCall, chairman of the U.S. Parole 
Commission. Disparity would increase with the 
elimination of the parole release function and 
judicial discretion would be needlessly restricted, 
he adds. Congress should preserve the gains made 
in the 1976 Parole Reorganization Act, and retain 
the Parole Commission in its present role as the 
term-setter for prison sentences of more than 1 
year, he concludes. 


Criminal Diversion in the Federal System: A 
Congressional Examination—Timothy Kevin 
McPike, deputy counsel to the Senate Subcommit- 
tee on Improvements in Judicial Machinery, ex- 
amines the history of Federal involvement with 
the pretrial diversion concept, including a chro- 
nology, a brief description of the contents of past 
legislative attempts, and an indepth examination 
of the current legislative proposal. The hearings 
held by the Senate and the position taken by the 
Subcommittee are thoroughly discussed as they 
reflect the trend in current thinking on several 
important issues in the pretrial diversion area. 


Methadone: Blessing or Curse.—The use of 
methadone in the detoxification and maintenance 
of narcotic addiction has been accepted as a viable 
treatment method. However, diversion and abuse 
of methadone are becoming serious problems. 
This article by Dr. George Gubar does not advo- 
cate one position or the other concerning the long- 
standing controversy about the use of metha- 
done. Rather, there is an attempt to describe the 
historical background of methadone, its diversion, 
and some suggestions as to possible approaches to 
reduce its abuse. 


This Issue in Brief 


Social Climate and Prison Violence.—Some ex- 
planations of prison violence center on the per- 
sonal motives of chronically disruptive inmates, 
and assume that such persons are violence-prone 
in all sorts of settings, asserts author Hans Toch. 
Other explanations have centered on prison condi- 
tions, but have over-generalized prison impact, or 
(more frequently) they have highlighted deter- 
rent features, such as security measures. JT .‘s 
article examines and illustrates ways in which 
prison subenvironments may contribute to the 
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genesis of violence, sometimes in fairly complex 
fashion. 


A Re-Examination of Family Court Intake.— 
Growing out of a sense that juveniles have consti- 
tutional rights at least equal to those of adults and 
public awareness that juvenile crime posed a sig- 
nificant problem, it seems fundamental that a 
legal analysis of a case should precede any social 
analysis at juvenile court intake, where possible 
nonvoluntary consequences could flow to a juve- 
nile. Author Edward Pabon suggests that the es- 
tablishment of a juvenile case assessment unit 
within an office of the criminal prosecuting attor- 
ney of a locality, authorized to screen all cases in 
which there appears to be the possibility of a 
delinquency petition, is a viable alternative to the 
present intake system. 


Improving Services to Foster Parents of De- 
linquent Youth.—Carole and Louis Colca present 
an experiential perspective on the viability of fos- 
ter family care as an alternative to residential 
treatment for juvenile delinquents. Using their 
own personal experience as foster parents, the 
article highlights the phases of treatment accord- 
ing to Marguerite Warren’s “Interpersonal Ma- 
turity Levels.” The focus is on changes occurring 
in the foster family care arena and the need for 
training and support services for the foster par- 
ents of delinquent youth. 


One County’s Approach to the Diversion of 
Youth From the Juvenile Justice System.— 
Through systematic diversion, communication 
and planning, hundreds of Bucks County youth 
are being offered options other than juvenile 
court, reports James J. Fowkes, executive director 
of Youth Services Agency. In 1975, nearly 1,000 
youth were petitioned to the County’s juvenile 
court for status offenses. During the first quarter 
of 1978, less than 25 status offenders were peti- 
tioned to court and only 2 were adjudicated as un- 
governable dependents. A community-based youth 
services system has been one County’s approach 
to dealing more effectively with an acting out but 
noncriminal segment of its youth population. 


The Origin of the American Jail—Jails are 
institutions with a long, interesting, colorful and 
somewhat unsavory history, reveal authors J.M. 
Moynahan and Earle K. Stewart. They provide 
a definition and description of the function of the 
American jail and proceed to describe the histori- 
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cal development of jails. They conclude by dis- 
cussing some of the economic, political, and social 
problems associated with 20th century jails. 


The A to Z of the Presentence Report.—There 
is always some article or chapter written on the 
construction of the presentence report. Arthur 
Spica, deputy chief probation officer of the Cook 
County (Chicago) Adult Division, states that one 
must always sift through the material and search 
for what is relevant to an agency’s philosophy or 
what is useful to the writer of the report. In- 
herent in any of these writings are some simple, 
basic, and obvious principles which the author 
sums up in an A to Z type format. 


Practical Probation: A Course to Improve 
Basic Skills—Commencing with this issue, FED- 
ERAL PROBATION introduces a series of articles, 
spanning approximately 16 issues, on the practi- 
cal skills of the journeyman probation officer. 
Written largely by practitioners experienced in 
probation, the series will follow the general for- 
mat of the popular courses by newspaper. Empha- 
sis will be on outlining the basic skills of proba- 
tion work, with suggestions for the best practice 
of those skills, and how to improve one’s perform- 
ance through individual and group study. Where 
appropriate, training guides will be provided to 
supplement the articles. 

As a somewhat arbitrary place to start, we have 
chosen the present article, ‘The Community and 
Its Resources,” by Harold B. Wooten. The author 
explores the identification of problems in proba- 
tion and parole supervision, and locating com- 
munity resources to deal with those problems. The 
article goes on to provide helpful suggestions on 
the tricky process of bringing the problem-laden 
offender and the sometimes reluctant community 
resource together in a working relationship. Ar- 
ticles two through five will be a rerun of the 
famous 1963 series by Dr. Henry L. Hartman on 
interviewing. The articles will be carried as they 
originally appeared followed by current comments 
by the author updating his thoughts. 

Articles after that will cover employment place- 
ment, presentence investigation skills, dealing 
with family problems, caseload management, pre- 
paring for court, revocation procedures, alcohol 
and drug abuse counseling and supervision, white 
collar offender supervision, organized crime of- 
fender supervision, and supervising the “border- 
line” case. 


The Future of Parole—In Rebuttal of S.1437° 


By CEcIL C. McCALL 
Chairman, U.S. Parole Commission 


recodify and reform Federal criminal law— 

was passed by the Senate and sent to the 
House of Representatives. I am deeply concerned 
that the Congress not adopt the Senate version of 
this legislation without substantial revision to its 
provisions dealing with the structuring of judicial 
sentencing discretion and the role of the Parole 
Commission in making release determinations. 
The reason for my concern is that this bill, as it 
now stands, proposes a system that is clearly not 
adequate to achieve its proffered goals of reducing 
disparity and uncertainty in criminal sentencing. 
I intend to offer my criticisms of this bill from a 
practical, rather than a theoretical viewpoint, and 
to outline what I believe would be a workable 
alternative. 

I wish to begin by emphasizing that the Parole 
Commission and Reorganization Act of 1976, 
which was the product of 3 years of joint study 
and effort by the U.S. Senate and House, offers a 
realistic point of reference from which to start in 
turning 8.1437 into a system with a reasonable 
chance of success. As I will discuss later, it is my 
opinion that, with a number of amendments com- 
bining the best features of the Parole Commission 
Act and 8.1437, a sound and workable system 
could be established that would avoid the consid- 
erable risks which the enactment of an unrevised 
S.1437 would entail. 


| eee this year, §.14837—a bill designed to 


Sentencing and Parole Under Current Law 


Under current Federal law, it is normally 
within the power of the trial judge, following a 
conviction, to decide whether to send a defendant 
to prison or to impose some other sanction; i.e., a 
period of probation, a jail term, a fine, or a split 
sentence (a jail term of not more than 6 months 
followed by probation). If the decision is to im- 
prison, then the judge decides, within broad statu- 
tory limits, what the maximum term of imprison- 
ment will be. If the maximum term is more than 
1 year, the judge must also decide when the de- 
fendant will become eligible for parole consider- 


* This article is abstracted from testimony before the 
Subcommittee on Criminal Justice of the Judiciary Com- 
mittee of the House of Representatives on April 7, 1978. 


ation. However, parole eligibility cannot be de- 
layed beyond one-third of the maximum imposed. 
Prisoners sentenced to less than 1 year are not 
eligible for parole consideration by the Commis- 
sion. 

In making these determinations, judges are not 
governed by any explicit standards. Each judge 
is free to impose (within the statutory limit) 
whatever sentence he feels is appropriate to suit 
the offender before him. Moreover, there is no re- 
quirement that the judge provide reasons for 
choosing a particular sentence, and there is no 
avenue of appeal unless the defendant can argue 
that the sentence represents a patent abuse of dis- 
cretion. The effective result is that judicial dis- 
cretion in imposing sentence is, for practical pur- 
poses, unreviewable. 

In the case of prisoners eligible for parole (i.e., 
all prisoners with sentences of more than 1 year), 
the United States Parole Commission has the 
authority to determine the actual length of im- 
prisonment. It does this by deciding whether or 
not a prisoner will be released on parole prior to 
the expiration of the maximum term imposed, less 
statutory good time. If parole is denied, statutory 
good time normally entitles a prisoner to release 
at about two-thirds of the maximum term im- 
posed. 

In making its determinations, the Parole Com- 
mission is required to exercise its discretion pur- 
suant to a guideline system taking into account 
the severity of the prisoner’s offense and the prob- 
ability of future criminal conduct (determined 
primarily by reference to past criminal history). 
The system was originally developed by the 
United States Board of Parole in 1972 and was 
subsequently mandated by Congress in the Parole 
Commission and Reorganization Act of 1976.? 
While the guidelines provide a set of explicit 
norms for decisionmaking, they are not designed 
to remove the discretion necessary to account for 
unusual factors in individual cases. In about 20 
percent of the cases heard the Commission ren- 


ders a discretionary decision outside the indicated 


1 18 U.S.C. Sec. 4201 et seq. 
218 U.S.C. 4206. 


oe 
| 
AY Wer 
WY. 
ok 


4 FEDERAL PROBATION 


guideline range,* and in these cases, the Commis- 
sion is required to furnish the prisoner with a 
specific statement of the reasons for departure 
from the guidelines. 

Thus, within the limits of the judicially imposed 
sentence, the Parole Commission effectively deter- 
mines the actual duration of imprisonment, pur- 
suant to its guidelines, for all offenders who are 
sent to prison with terms of more than one year. 

Moreover, the legislative history of the Parole 
Commission Act specifically recognized that the 
parole guideline system has the practical effect of 
reducing unwarranted disparity in the sentences 
of these prisoners. However, the Commission 
cannot reduce unwarranted disparity in the de- 
termination of who goes to prison and who does 
not, nor does it have jurisdiction over prisoners 
with sentences of 1 year or less. 


What S.1437 Proposes 


As presently written, S.1437 would create a 
Sentencing Commission to promulgate guidelines 
for judicial sentencing determinations. The Sen- 
tencing Commission would set its guidelines 
within maximum limits established by Congress 
for various classes of crimes. Judges would be re- 
quired to apply these guidelines in making the 
threshhold choice of whether to impose a sentence 
of imprisonment or some lesser sanction. They 
would also be required to apply the guidelines in 
deciding the length of each sentence imposed, in- 
cluding terms of imprisonment and probation, 
and the amount of fines. 

Sentences of imprisonment in nearly all cases 
would be imposed to be served in full, without pos- 
sibility of release on parole and with very limited 
statutory time off for good behavior. (The most a 
prisoner could earn would reduce his term by only 
10 percent.) Eligibility for release on parole 
would be permissible only in cases in which incar- 
ceration was deemed necessary to provide needed 
correctional treatment. 

Judges would also be required to provide rea- 
which the Commission’s discretion is limited by a minimum sentence 
above the guideline range (approximately 5 percent of the cascs before 


Commission) are not counted as discretionary departures from the 
guidelines. 

4 The Report of the Joint Committee states that “. .. In the first 
instance parole has the practical effect of balancing differences in 
sentencing policies and practices in a system that is as wide and diverse 
as the Federal criminal justice system.” 2 U.S. Code Cong. and Admin. 
News 352 (1976). 

5 This figure includes the judgeships in proposed legislation presently 
before the Congress. 

®° There is really no other criterion available, since the proponents 
of $.1437 do not claim any benefit in terms of deterring or reducing 
crime, and their declared goal of “‘determinacy” can be met by a parol- 
ing authority setting presumptive release dates shortly after sentencing. 


sons for any sentence outside the guidelines. A 
sentence below the guidelines could be appealed 
by the prosecutor, and a sentence above the guide- 
lines could be appealed by the defendant. How- 
ever, there would be no appeal of right if the 
sentence were within the guidelines. Interpreta- 
tion and application of the guidelines would be 
left largely to the discretion of the individual 
judge, guided only by statements of general policy 
issued by the Sentencing Commission. 

In sum, the bill transposes to the judiciary the 
basic guideline concept as developed by the Parole 
Commission, and effectively eliminates the par- 
ticipation of the Parole Commission in determin- 
ing how long Federal prisoners will be confined. 
The Sentencing Commission is established as a 
policy-setter, but is not given any means of re- 
viewing individual decisions or ensuring compli- 
ance with its policy. 


The Assumptions Behind S.1437 


The proposed elimination of the Parole Com- 
mission’s role in determining actual duration of 
confinement is based upon three critical assump- 
tions: 

First: that the U.S. Parole Commission’s guide- 
lines can be administered by more than 500 dis- 
trict court judges® (under limited appellate re- 
view by 11 different courts of appeal) with as 
much success in controlling unwarranted dispar- 
ity in the service of criminal sentences as is pres- 
ently achieved under the administration of the 
Parole Commission (a single, small agency) ; 

Second: that once a sentence of imprisonment 
is imposed pursuant to these guidelines, there will 
be no need for periodic review, regardless of the 
length of sentence; and 

Third: that prison terms (and prison popula- 
tion) will not be in danger of substantially in- 
creasing under a system of “flat-time’”’ sentences. 

I will address these concerns in the order I have 
just stated them. 


Can We Do Without the Parole 
Release Function and Still Reduce 
Unwarranted Disparity? 


The transfer of the U.S. Parole Commission’s 
guidelines to more than 500 Federal district 
judges, and the proposed abolition of the Federal 
parole release function in nearly all cases, is, in 
my opinion, not likely to be successful if measured 
by the criterion of achieving a real reduction of 
unwarranted disparity in criminal sentences.® 

To be sure, giving the district judges a guide- 
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line system (whether obligatory or merely ad- 
visory) could be a successful method of bringing 
some measure of consistency into the critical de- 
termination of whether to send an offender to 
prison or not (the “in-out” decision). I am in 
favor of that. Also, such standards could meet 
much of the public’s concern for certainty of pun- 
ishment (e.g., whether white collar offenders 
should be sent to prison). 

However, there would be serious obstacles pre- 
venting a judicial guideline system from effec- 
tively controlling unwarranted disparity in actual 
length of imprisonment served, under a system of 
“flat-time”’ sentences without possibility of parole. 

The relevant considerations are the following: 

1. Inconsistent application of guidelines by the 
district judges.—(A) Disparity of interpretation: 
$.1487 proposes that a highly complicated system 
of sentencing guidelines be applied by officials for 
whom sentencing is only a small part of an ex- 
tremely busy and demanding schedule. (A district 
judge, on the average, imposes annually fewer 
than 30 sentences of imprisonment exceeding 1 
year.) We can hardly expect that a widely diver- 
gent group of more than 500 of these officials will 
apply the guidelines with any notable degree of 
consistency of interpretation, when they have so 
little time to devote to the task or to develop fa- 
miliarity with it, and when each judge is applying 
the guidelines individually. There is also the prob- 
lem of the extremely narrow sampling in the type 
of cases seen by the average Federal judge. 
Judges certainly have no inherent tendency to 
conform their sentencing decisions, even when 
faced with precisely identical circumstances. In 
fact, the disparity study conducted several years 
ago in the Second Circuit by the Federal Judicial 
Center? showed just the opposite tendency.* 

As for the complexity of the guidelines, I can 
only testify from my own experience that the Pa- 
role Commission’s guidelines are complex enough 
to give rise to continual questions of interpreta- 
tion. I expect that guidelines covering all the 
sentencing possibilities (not just the durational 
determinations for the 25 percent of defendants 
serving terms of more than 1 year) would be even 
more complex and subject to interpretation than 
the Parole Commission’s guidelines now are. It is 
certainly ingenuous in the extreme to assert (as 

7 Anthony Partridge and William B. Eldridge, The Second Circuit 
Sentencing Study: A Report to the Judges of the Second Circuit, Wash- 
ington, D.C.: Federal Judicial Center, August, 1974. 


in attempting to achieve consistency in the performance of a complex 
task by working at it on a parttime basis. 


the proponents of this bill have asserted) that the 
Sentencing Commission’s guidelines could be 
made so fully “determinate” that more than 500 
Federal judges sitting individually would have no 
problems in achieving a coherent sentencing prac- 
tice. 

(B) The traditional independence of judges: 
The traditional independence of our judiciary is 
also a factor which has historically , protected 
against governmental abuse of private freedoms, 
but which has made judges, as a body, difficult to 
coordinate and direct. Given this background, it 
seems to be more than likely that many judges 
will tend to interpret the guidelines to suit 
strongly held individual concepts of justice, 
rather than follow the policies which the Sentenc- 
ing Commission would be dictating to them. The 
frequency of sentencing outside the guidelines 
would also reflect differing judicial personalities, 
and this factor would certainly increase the over- 
all degree of disparity. 

2. Problems with the Sentencing Commission.— 
While the Sentencing Commission is responsible 
for establishing the guidelines to be applied by the 
judiciary, it is given no means of ensuring compli- 
ance by the judges in interpreting its policies. The 
Sentencing Commission would be restricted to is- 
suing statements of general policy only, and it 
could not review particular cases except for pur- 
poses of research and monitoring after the sen- 
tence became final. It would also have no say in 
the direction taken by the various courts of appeal 
in interpreting the guidelines which it would 
promulgate. 

Since the Sentencing Commission could proba- 
bly not be given any effective enforcement powers 
because of the Constitutional problems that such 
a proposal would entail, we are left with an 
agency that would have a tremendous task, but 
no real means of seeing it accomplished. 

This is not to say that some form of Sentencing 
Commission should not be enacted. As I will later 
propose, an advisory body setting guiding stand- 
ards for the judicial decision as to prison versus 
lesser sanctions could serve an invaluable role in 
the criminal justice system. 

3. Problems with appellate review as a compli- 
ance mechanism for judicial guidelines.—(A) 
Sentences outside the guidelines: While the re- 
view function lacking in the Sentencing Commis- 
sion has been entrusted to the courts of appeal, 
these already overburdened courts have been his- 
torically reluctant to review the merits of crimi- 
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nal sentences other than for a clear abuse of dis- 
cretion. Under section 2003(a)(2) of 8.1487, 
sentencing outside the guidelines would be vir- 
tually committed to the district court’s discretion 
provided only that the judge finds that “an aggra- 
vating or mitigating circumstance exists that was 
not adequately taken into consideration by the 
Sentencing Commission in formulating the guide- 
lines . . .” This is hardly any change from the 
broad discretion presently exercised by district 
judges and traditionally respected by the courts 
of appeal. There would be no rule of law to apply 
or error to correct, and the very remoteness of 
the appellate courts would make them reluctant 
to second-guess the trial judge in a matter that is 
not, by nature, a part of normal appellate busi- 
ness. Thus, most sentences outside the guidelines 
would be likely to be upheld, regardless of sen- 
tence length or the disparity from sentence to sen- 
tence. 

(B) Lack of adequate appellate rights: Com- 
pounding the above problem is the fact that under 
section 3725(a) of the bill, there would be no ap- 
peal of right in cases where the sentence imposed 
is deemed within the guidelines. This limitation 
raises two serious problems. First, a misapplica- 
tion of the guidelines by the sentencing judge 
could not be reviewed.* Second, a frequent ground 
of appeal in the Parole Commission’s experience 
is that “good cause” exists for a decision below an 
otherwise properly calculated guideline range. 
This common (and very reasonable) form of arg- 
ument would not be permissible under 8.1437. 

(C) Would total appellate review solve the 
problem? The answer to this question is clearly 
“No.” In the first place, the increased burden on 
the appellate courts, judging by the volume and 
variety of appeals before the Parole Commission, 
would be enormous. 

In the second place, it is inconceivable to me 
how the 11 separate courts of appeal will achieve 
the desired degree of consistency in their inter- 
pretation of the many complex questions that ap- 
plication of the guidelines will raise. The courts 
of appeal themselves are frequently in disagree- 
ment on substantive questions of law, and there 
is no indication in this bill that appellate interpre- 
tation of the guidelines will not follow the same 
pattern. 

8 The defendant’s right to challenge such a sentence as illegal under 
Rule 35 of the Federal Rules of Criminal Procedure is of dubious value, 
since a miscalculation of the guidelines will not always be such an 
obvious error as to amount to clear illegality. Rule 35 would not com- 


prehend errors of interpretative inconsistency—the more frequent and 
difficult problem experienced. 


In short, the proponents of §.1437 have sought 
to achieve inconsistent goals. On the one hand, the 
bill recognizes the need to protect the already 
overburdened courts of appeals from a drastic in- 
crease in workload, and on the other hand, the 
bill relies upon the courts of appeals to police the 
application of the sentencing guidelines with 
enough rigor to ensure that unwarranted dispar- 
ity is kept under control. In my opinion, neither 
goal would be met. 

4. Expansion of prosecutorial discretion.—The 
subject of prosecutorial discretion and its poten- 
tial for causing unjustifiable disparity in the 
treatment of criminal defendants is a very serious 
one. We do not know what effect the bill would 
have on this factor. (Approximately 85 percent of 
all sentences are now the result of a plea.) I can- 
not recommend any legislation that might have 
the effect of increasing the degree of disparity for 
which prosecutorial decisions might be responsi- 
ble. There is certainly reason to assume that with 
specific sentencing guidelines, a good deal of dis- 
cretion will be shifted to the prosecutor, who, in 
bringing or dropping charges, will be much more 
important in determining the ultimate sentence 
that he is at present. (Under current law, prose- 
cutorial decisions are made in the context of 
broad legislative sentencing limits, and no prose- 
cutorial agreement is permitted to bind the Parole 
Commission’s decision.) Instead of bringing the 
excercise of discretion back into the courtroom, as 
the proponents of this bill assert it will do, the bill 
seems likely instead only to shift discretion away 
from the Parole Commission and place it in the 
hands of the prosecutor, rather than the sentenc- 
ing judge. 

5. Contrasting advantages offered by the Pa- 
role Commission.—In contrast to the enormous 
problems that I think the system proposed in 
8.1437 would create, I believe that the Parole 
Commission’s present system offers a very simple, 
workable alternative for bringing sense and order 
into the setting of prison terms, if combined with 
the development of appropriate standards for the 
critical judicial decision as to who goes to prison 
and who does not (and the consequent reduction 
of unwarranted disparity in this decision). 

The Parole Commission (unlike a group of more 
than 500 district judges) offers a small, collegial 
body of nine commissioners and a corps of thirty- 
six hearing examiners. It is both policy-setter as 
well as decisionmaker, permitting the ongoing ex- 
amination of its policies and its guidelines against 
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the reality of the results achieved. The Commis- 
sioners and staff are also full-time parole decision- 
makers, devoting constant attention to the com- 
plexities of criminal behavior and interpretation 
of the guidelines. (The large number of cases seen 
each year by the Parole Commission can be con- 
trasted with the relatively narrow sampling avail- 
able to any single district judge.) Moreover, 
training and instruction in a consistent approach 
is more feasible with a small group of hearing 
examiners than with either the large numbers of 
judges or the even larger number of probation 
officers who would be involved in making guide- 
line assessments in the preparation of their pre- 
sentence reports. 

As a collegial body, the Commission’s decisions 
are produced by panels of staff and Commission- 
ers acting in concert, with numerous checks and 
balances offered by a structured system of group 
decisionmaking. The Commission’s method of 
decisionmaking by consensus can be contrasted 
with the amount of responsibility that S.1437 
would thrust upon the single trial judge, with only 
limited appellate review. 

The parole guideline evaluation is initially 
made by a panel of hearing examiners after an 
in-person hearing, and the initial decision is pro- 
duced by this panel upon the concurrence of the 
Regional Commissioner. If the Regional Commis- 
sioner wishes to override a panel recommendation 
by more than 6 months, he must seek the concurr- 
ing vote of a second Commissioner. A prisoner 
can ask that any adverse decision be first recon- 
sidered by the Regional Commissioner, and then 
(if not satisfied) can have it reviewed by the 
National Appeals Board, a permanent body of 
three Commissioners in Washington, D.C. 

In addition, the Commission can closely monitor 
compliance with its own rules, permitting timely 
response in the case of unexplained deviations 
from policy. It can also monitor. the percentage of 
decisions outside the guidelines and take appro- 
priate action to revise or clarify the guidelines if 
that percentage should deviate to an unacceptable 
degree. 

It is therefore incomprehensible to me why this 
efficient and workable model is proposed to be dis- 
carded in favor of dealing with the morass of 
problems that this bill would cause. I am espe- 
cially concerned in view of the fact that the pro- 
ponents of 8.1437 have failed to offer any evidence 


® 28 C.F.R. 2.12, 2.14. ; : 

10 Section 994(c) (4) of the bill requires the ‘Sentencing Commis- 
sion” to consider ‘the community view of the gravity of the offense’ in 
formulating its guidelines. 
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that the abolition of the parole release function 
would not lead to an increase in unwarranted 
sentencing disparity, rather than a reduction. 


Can We Eliminate Periodic Review 
by the Parole Commission? 


The fact that these “‘flat-time’”’ sentences would 
be imposed under guidelines does not eliminate 
the need for periodic review by the Parole Com- 
mission, particularly in cases with substantial 
prison terms. 

I agree with the proponents of S.1437 that cer- 
tainty on the part of prisoners as to their ultimate 
release dates is a generally desirable factor, psy- 
chologically for the prisoner, as weil as for the 
public and prison administrators. The Parole 
Commission itself follows a system of informing 
most prisoners of their presumptive release dates 
(contingent upon continued obedience to prison 
rules) within 120 days after their sentences have 
begun.” However, the pursuit of “certainty” be- 
comes excessive when it proposes to set sentences 
in concrete and eliminate the possibility of parole 
release altogether. 

There are a number of important reasons to 
retain the reviewing function of a parole release 
authority. 

1. Balancing attitudes toward the offender and 
his crime.—In some cases, a judge may impose a 
sentence under pressure of personal or community 
feeling toward a defendant that, from a more ob- 
jective point of view, may be seen as clearly ex- 
cessive. In this regard, one valid function of 
review by a paroling authority is to provide a 
separate (and national) view of the offense to 
balance that of the individual trial judge. I 
strongly disagree with the proposition that a con- 
cern for satisfying local attitudes should out- 
weigh the concern for a consistent Federal ap- 
proach to the imprisonment of Federal offenders,’ 
particularly when offenders from different geo- 
graphic areas are confined together in the same 
institutions. 

I should also point out that an excessive concern 
for satisfying community attitudes in Federal 
sentencing could lead to some inextricable prob- 
lems. For example, how do we analyze the case of 
a marihuana smuggler arrested in State X 
(where public condemnation of the drug is se- 
vere), whose illicit goods were actually in transit 
for intended sale in State Y (where public con- 
demnation is less than in State X), other than by 
treating the matter strictly as a Federal offense? 
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2. The need for review in the case of changed 
cireumstances.—I think most judges would agree 
with me that they are not gifted with prophecy, 
and cannot be expected to fashion a sentence 
based on an assessment of the offender’s circum- 
stances that will remain valid regardless of any 
changes that might take place. Many events can, 
and do occur during the service of a sentence 
(particularly a lengthy one) that would reason- 
ably constitute a change in circumstances signifi- 
cant enough to render further incarceration 
wasteful and unjust. For example, illness, the 
effects of aging and maturity, or exceptional ef- 
forts at self-improvement that are clearly mean- 
ingful in terms of the prisoner’s chances for fu- 
ture success, would fall into this category. (The 
architects of the Parole Commission and Reorga- 
nization Act of 1976 recognized the importance of 
this concern, and provided for periodic review of 
each case in which parole is denied.) While our 
methods of predicting future behavior are no- 
where near perfect, I am convinced that no sen- 
sible person would willingly forgo the opportunity 
to review such a sentence at suitable intervals. 

Therefore, requiring an offender to serve to the 
expiration of his sentence, when he could at some 
point be safely and appropriately released after 
review by a paroling authority, represents a mis- 
application of our tax dollars and a waste of 
human resources. Yet, the proponents of 8.1437 
would remove from our criminal justice system 
any systematic means whereby even the most 
lengthy sentences could be reviewed. 

3. The shift of discretion to prison staff.— 
Leaving such cases to the attention of sentencing 
judges upon the urging of prison staff (as this 
bill does) would be a haphazard and inequitable 
way of providing relief. It would also be an ironic 
regression to the 19th century and the conditions 
that engendered the creation of independent pa- 
role boards in the first instance. 

Without a paroling authority, there is also the 
distinct possibility of frequent (and uneven) use 
of furloughs and other release programs as a sub- 
stitute measure. What is likely to arise is a situa- 
tion in which the misuse of extended furloughs 
and half-way house placements becomes so com- 
monplace that reformers will call for a central- 
ized authority, i.e., a parole board, to shield the 
prison staff from improper pressure and reduce 
disparity in release decisions. It is simply unreal- 
istic to think that “flat-time” sentences can, or 
will be, carried out to the letter by any prison 
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system (especially one that is overcrowded). 

4. Preventing the abandonment or rehabilita- 
tive programs and research.—Another major fac- 
tor is the prospect that this bill would encourage 
the abandonment of the search for demonstrably 
successful rehabilitative programs. While it is 
true that present techniques of institutional train- 
ing are uncertain in their ultimate effectiveness, 
even the proponents of 8.1437 agree that contin- 
ued research and development may well change 
our perception of these programs in 5 or 10 years. 
I cannot imagine that educative programs accom- 
plish so little for prisoners that we can afford to 
abandon the endeavor to identify specific pro- 
grams that represent a better way of spending 
tax dollars than others. Without a parole author- 
ity possessing the necessary degree of flexibility 
over release decisions, the impetus for this re- 
search will be seriously diminished, and reversion 
to wholesale warehousing of large numbers of 
prisoners will be the likely result. 

5. Changes in societal attitude toward the of- 
fense.—Without a paroling authority, no adjust- 
ment could be made over a period of years for 
reduced social perceptions of crimes that were 
once viewed more severely. We may well be seeing 
this kind of evolution particularly with regard to 
certain drug offenses. For a past example, when 
Congress in 1974 retroactively repealed the pro- 
vision that prohibited parole consideration for 
prisoners serving sentences imposed under the 
Narcotic Control Act of 1956, the Commission was 
able to respond equitably and efficiently in the 
processing of individual cases. (The history of 
past Federal “flat-time” sentencing experiments 
should also offer a sober reflection to the propo- 
nents of “determinate” sentencing. ) 

6. Maintaining institutional discipline —While 
earlier drafts of $.1437 eliminated institutional 
good time, the bill as passed by the Senate reintro- 
duces good time reductions of up to 10 percent, 
and provides a complex process for awarding this 
good time. However, the most good time that ap- 
pears to be subject to forfeiture for even the 
worst misconduct is three days. This feature 
places prison officials in a plainly untenable posi- 
tion in dealing with the prisoner who turns out to 
be a serious discipline problem. 

In contrast to this, a paroling authority can 
discipline serious prison misconduct by deferring 
the date of release for an appropriate period of 
time, without the need for a cumbersome (and 
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unevenly administered) system of good time 
awards. 


Would Enactment of S.1437 Lead to an 
Increase in Prison Population, and What Are 
the Consequences if It Does? 


In my opinion, the enactment of 8.1437 as it 
now stands would probably lead to increasingly 
lengthy prison terms. If that happens, Congress 
should be prepared for a corresponding (and ex- 
pensive) increase in prison population (which 
is presently severely overcrowded with nearly 
30,000 prisoners) . 

1. The consequences in terms of Federal ex- 
penditures.—According to Bureau of Prisons’ sta- 
tistics, Federal prisoners eligible for parole (pris- 
oners with sentences of more than 1 year) now 
serve an average of 41.8 percent of their sen- 
tences. This is an estimated cumulative time in 
custody of 264 thousand months for prisoners 
sentenced each year. Even if this percentage were 
increased to only 50 percent of present sentences 
under the flat-time provisions of this bill, this 
would add an extra 52 thousand cumulative 
months in custody at an estimated annual cost of 
$33 million just for operational expenditures, 
with an estimated capital construction cost of 
$180 million to build the prisons to house these 
additional prisoners. If prisoners served 90 per- 
cent of sentences imposed today, this would add 
an additional 305 thousand cumulative months in 
custody, at an estimated yearly cost increase of 
$193 million in operational expenditures, and an 
estimated capital construction cost increase of 
over one billion dollars. All these estimates are 
based on the Bureau of Prisons’ own figures of 
$7,592 per bed for operational costs and $39,000 
per bed for construction costs, and do not take 
inflation into account. 

With such consequences in mind, even for rela- 
tively slight increases in actual sentence length, 
it should be clear that a number of features in this 
bill present very serious problems. 

2. Factors pointing to increased prison popula- 
tion.—The Sentencing Commission, as well as the 
judges who would implement the guidelines, 
would have no opportunity to assess the real ef- 
fects of the sentences they impose in terms of the 
actual conditions of incarceration. Thus, sen- 
tences are likely to be seen in the traditional way 


11 Section 994(1) of the bill requires the Sentencing Commission to 
be guided by the length of terms actually served in initially promulgat- 
ing its guidelines, unless the commission determines that such a term 
“does not adequately reflect a basis for a sentencing range” that is 
consistent with the overall purposes of the bill. 
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as symbolic time abstractly related to the offense, 
and not as a realistic reflection of the resources 
and costs of our prison system. This factor might 
certainly increase both the guideline ranges as 
well as individual sentences to the point where 
prison population would reach unacceptable (and 
dangerous) levels. 

In addition, while the parole release function is 
almost entirely eliminated, and statutory good 
time is severely reduced, there is no incentive for 
judges to switch from thinking in terms of the 
lengthy sentences they are used to dealing out, to 
the “real time” they would now be dispensing. It 
is to be noted that the statutory maxima author- 
ized in the bill do not appear to be reduced by an 
amount sufficient to encourage judges to think in 
terms of this “real time,” nor is there any guaran- 
tee that the guidelines themselves will prevent un- 
realistic sentences. 

3. The Sentencing Commission’s inability to re- 
spond to overcrowding.—Although the bill man- 
dates the Sentencing Commission to consider 
overcrowding,'' it does not provide the safety 
valve mechanism available to a paroling author- 
ity. If the prison population climbed to unaccept- 
able levels, the Sentencing Commission could only 
reduce the guideline ranges for future cases (al- 
though even this would involve a substantial time 
lag). However, this method would only create dis- 
parity between those sentenced before and after 
the change. In contrast, the Parole Commission 
could make immediate but smaller changes equally 
throughout the prison population in order to pro- 
duce the desired result. This is not to argue that 
the parole authority should be used routinely to 
control institutional populations; it only acknowl- 
edges the unique ability of the paroling system to 
take into account an important reality that the 
Sentencing Commission could not should the need 
arise. 


An Alternative 


In contrast to the total package proposed in 
8.14387, I think that the establishment of a policy- 
making body to promulgate guidelines for the 
structuring of judicial discretion in making the 
critical “in-out” choice between sanctions involv- 
ing a year or less of imprisonment (e.g., fines, 
probation, jail terms) and the sanction of impris- 
onment of more than one year, would be a major 
step forward. It would also be an undertaking of 
major proportions for the agency charged with 
that responsibility. 


ut 

“By 

be 

ES 

Ls 

xe 

> 


10 .FEDERAL PROBATION 


However, I think that it is essential that the 
present role of the Parole Commission be retained 
for determining actual duration of confinement in 
the 25 percent of all criminal sentences that in- 
volve actual imprisonment of more than 1 year. 
This will ensure a harmonious coordination be- 
tween the sentencing and parole functions, and 
would be a wise reaffirmation of the principle of 
applying checks and balances to the exercise of 
discretion. The Congress should also mandate by 
legislation the Commission’s procedure of setting 
a presumptive release date at the outset of com- 
mitment, while retaining the Commission’s flexi- 
bility to provide continued review of each case. 
Such a provision would increase the factor of 
certainty without sacrificing considerations of in- 
dividual justice. Legislation of this nature would 
preserve the gains made by Congress in the de- 
velopment of the Parole Commission and Reor- 
ganization Act of 1976, while achieving a realistic 


and workable solution of the problems of uncer- 
tainty and unwarranted sentencing disparity. 
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Criminal Diversion in the Federal System: 
A Congressional Examination 


By TIMOTHY KEVIN MCPIKE 
Deputy Counsel to The Senate Subcommittee on Improvements in Judicial Machinery 


diversion programs were established. 

In June and September of 1977, the Sub- 
committee on Improvements in Judicial Machin- 
ery of the Senate Judiciary Committee held hear- 
ings on S. 1819, the Federal Criminal Diversion 
Act of 1977, a bill to establish formal diversion 
programs in each Federal judicial district. The 
bill was sponsored by Senator Dennis DeConcini 
(D. Ariz.) who, as a county attorney, instituted 
the first pretrial diversion program in Arizona. 
The 1977 Act, while similar in form to several 
previous attempted Federal packages, is notable 
for the theory and policy positions taken by the 
subcommittee. A discussion of those positions first 
requires a brief history of the diversion concept. 


[\aiversin years ago the first formal pretrial 


Early Developments in Formal Diversion 


One of the first formal diversion programs 
was established by District Attorney Robert F. 
Leonard of Genesee County, Michigan, in 1965. 


This and other early programs emphasized the 
rehabilitation of the alleged offender by providing 
services to correct skill, educational, or psycho- 
sociological deficiencies that were believed to be 
the impetus for commission of the crime. Diver- 
sion from the system—being snatched from the 
jaws of the court—was thought to be a catalyst 
stimulating in the alleged offender a desire to 
change (or at least offering the vehicle for such 
change at the most psychologically propitious 
time). This hypothesis was important, constitut- 
ing the first recognition of the psychological im- 
pact of arrest, detention, and booking procedures. 

In 1967, the President’s Commission on Law 
Enforcement and the Administration of Justice 
endorsed the diversion concept. In that same year, 
the Department of Labor sponsored two demon- 
stration projects: Project Crossroads in Washing- 
ton, D.C., and the Manhattan Court Employment 
Project. As diversion gained acceptance with local 
prosecutors more federally funded projects were 
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instituted: In 1971 the Department of Labor 
sponsored nine additional projects, and the De- 
partment of Justice began funding several urban 
programs. By 1973 diversion programs were so 
widespread that the American Bar Association 
initiated a resource clearinghouse, the National 
Pretrial Services Resource Center, for pretrial di- 
version and early release programs. 

In 1974 the Department of Justice issued guide- 
lines for U.S. attorneys to operate pretrial diver- 
sion programs, undoubtedly in response to the 
introduction of legislation on the subject in the 
92nd and 93rd Congresses. This legislation in turn 
was spurred by the apparent successes of local 
projects funded with Department of Justice and 
Department of Labor monies. 


Federal Legislation Prior to S. 1819 


Diversion legislation in the 92nd and 93rd 
Congresses took several forms. Senator Quentin 
Burdick (D. N.D.) sponsored legislation that pro- 
vided an administrator for a screening, service 
delivery, and supervision program with decision- 
making shared by the court and prosecutor. The 
bill established minimum program eligibility 
standards and granted the Attorney General 
broad powers to implement diversion. Congress- 
man Tom Railsback (R. Ill.) introduced a less 
detailed bill designating the Administrative Office 
of the U.S. Courts as administrator of the Federal 
programs. Congressman Rodino (R. N.J.) spon- 
sored legislation to permit pretrial probation with 
no statutory eligibility standards. None of these 
survived to conference. 

The theoretical construct behind these legisla- 
tive attempts was the rehabilitation cost-benefit 
concept of diversion. The Senate report on the 
Burdick bill accepted the rehabilitation-catalyst 
theory explicity: 


1 The most widespread design flaw was a lack of similarity between 
control and test groups. Ideally, the only variable between the two 
should be completion of the diversion program by the test group. While 
some current studies are attempting to correct this error, the equal pro- 
tection question inherent in deferring prosecution against one of two 
similar groups solely for the purpose of research is substantial. While 
the prosecutor has the discretion to offer or deny diversion based on a 
rather subjective evaluation of the defendant’s character, i.e., whether 
prosecution would be in the best interests of the public, equal protection 
requires at least a minimally rational relationship between the prose- 
cutor’s reasons for denial and the stated goals of diversion. Arguably, 
denying diversion to a defendant who would otherwise qualify solely for 
the purpose of establishing a control group denies equal protection. 
Conversely, if a prosecutor has another articulable reason for denying 
diversion we return to a dissimilarity between groups, invalidating the 
experiment. Current research attempts to avoid this dilemma by utiliz- 
ing an “overflow” control group—composed of those who would be di- 
verted but for a lack of resources limiting the number of defendants 
the diversion program can accept. This solves the problem only if we 
believe that the system can prosecute more easily than it can divert, an 
unlikely situation given the backlog of most courts. Otherwise, the over- 
flow control group becomes a sham to avoid the equal protection di- 
lemma. An empirically pure evaluation may be impossible because of 
this basic conflict between the requisites of due process and the scien- 
tific method. 


One of the great values of pretrial diversion is that 
it offers the chance to rehabilitate offenders while they 
still feel the impact of their arrests. Under our present 
criminal justice system, court backlogs, trial delays and 
large probation caseloads usually mean weeks and often 
months before even the first consideration of an indi- 
vidual’s behavior is attempted. This happens, beyond 
anyone’s control, despite our knowledge that the success 
of these efforts is directly correlated to the time span 
between their implementation and initial contact. 

Pretrial diversion provides an opportunity for work- 
ing with the offender at a time when his family and 
community ties are still intact and he is best prepared 
psychologically for rehabilitation. This person is far 
more easily dealt with than the hardened product of 
some jail or prison. 

While this report did later describe diversion 
as “another tool for the prosecutor” (the ap- 
proach later to be taken in the 95th Congress), 
the report and hearings on the Burdick bill read 
as a whole clearly grounded rationale for diver- 
sion in its supposed rehabilitative and economic 
effects. It was assumed that diversion would re- 
duce court backlog by reducing the number of 
cases brought to trial, focus prosecutorial re- 
sources on more serious cases, prevent defendants 
becoming hardened through contact with formal 
justice processes, facilitate future good behavior 
by preventing the stigma of a criminal conviction, 
and return the offender as a productive member of 
society by providing social services. 


Reassessment in the 95th Congress 


During hearings on the 1977 Act, S. 1819, the 
impact of diversion programs on the justice sys- 
tem was reassessed. Both testimony and literature 
on the subject questioned the assumption of the 
Burdick bill. 

Diversion was called to task because most pro- 
gram designs resulted in selecting those defend- 
ants least likely to recidivate, screening out those 
most in need of rehabilitation and thus guarantee- 
ing program “success.” Civil libertarians were 
rightly concerned that government supervision 
before an adjudication of guilt was being used 
with minimal or nonexistent procedural protec- 
tions, a direct result of the lack of court involve- 
ment with the diversion process. Economists dem- 
onstrated that much of the economic benefit of 
diversion was merely cost shifts from the court 
and prosecutor to diversion agencies. Social scien- 
tists, re-evaluating prior research, discovered in- 
herent flaws in test design that invalidated many 
early claims about the impact of diversion on re- 
cidivism rates. 

The conclusion about the early claims for di- 
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version was best expressed by one witness, Ms. 

Madeline Crohn, director of the National Pretrial 

Services Resource Center: 
. . . [O]ver enthusiastic claims have deeply hurt the 
diversion concept. Imagine the proposed task: to reduce 
crime and help the courts and protect the community 
and successfully reintegrate an often indigent, disen- 
franchised segment of the population into a “productive 
lifestyle.” In other words, a panacea. To be measured 
against such a vast undertaking is a setup for failure 
on some if not all counts. 


The first diversion programs were the out- 
growth of ad hoc practices police, prosecutors, and 
courts had employed for years. As theorists be- 
came captivated with rehabilitation and cost- 
benefit ratios, the pragmatic facts had been over- 
looked: some cases are too serious to ignore, but 
not serious enough to prosecute. To ignore them 
declares that the conduct involved will be toler- 
ated. To prosecute them is legalistic overkill. 

In fact, diversion is nothing more than another 
disposition option properly applicable to a small 
group of cases for which dismissal, plea bargain- 
ing, or full prosecution would be inappropriate. 
These are the historical reasons for development 
of the concept. They remain the only provable 
justification for continuation of the practice. Cer- 


tainly if other benefits accrue,.as some data sug- 
gest, these are reasons to sanction diversion. How- 
ever, the failure of diversion to accomplish these 
other goals would not negate the demonstrated 
necessity to expand case disposition options. 


The Basis for Statutory Programs 


It is apparent that pragmatic reasons exist for 
perpetuation of the diversion concept. The ques- 
tion is then raised: why codify a developing con- 
cept and preclude further refinement? Diversion 
has undergone substantial improvements in 13 
years. However, it is not apodictic that a statu- 
tory framework would cause diversion to stag- 
nate, since other statutory areas of the law evolve 
through interpretation and amendment. Rather, 
the pertinent concerns are: (1) is there a demon- 
strated need for a statutory framework, and (2) 
if so, how can legislation be structured to facili- 
tate further refinements? 

The Senate hearings identified four situations 
demonstrating a need for legislation: prosecuto- 
rial resistance to diversion, lack of uniformity 
among existing programs, confusion about the 
proper roles of court and prosecutor, and a lack of 
protection for constitutional rights in established 
programs. 


Although the President’s Commission had ad- 
vocated diversion in 1971 and the Justice Depart- 
ment had established guidelines in 1974, fully 
one-third of all Federal districts were without 
programs at the time of the Senate hearings. Tes- 
timony concerning cost and time factors strongly 
indicated that if diversion is to reduce court back- 
logs and be cost efficient to a significant degree 
diversion will have to be utilized widely, i.e., in 
almost all suitable cases. However, the reluctance 
of prosecutors to turn over prosecutable cases to 
social agencies and prosecutorial conservatism 
have caused a laconic growth in Federal pro- 
grams. Congress has to act to make diversion 
work. 

The lack of minimal uniformity among existing 
Federal programs also indicates a need for statu- 
tory enactment. As an adjunct of prosecutorial 
discretion, diversion in each district cannot be 
controlled by Department of Justice regulation, 
and the guidelines on occasion have been ignored. 
For a strong Federal program to exist uniform 
minimum entry standards are needed, providing 
continuity between administrations and allowing 
the transfer of divertees between districts. 

A lack of agreement about the proper roles of 
the court and prosecutor in diversion programs is 
a third situation requiring legislative resolution. 
Existing program designs range from those pro- 
viding no judicial oversight to those usurping all 
prosecutorial discretion. 

The fourth situation indicating a need for legis- 
lation is a lack of procedural protections for con- 
stitutional rights of the accused. Despite good 
faith attempts to establish such procedures, pro- 
grams excluding judicial oversight are inherently 
deficient in adequate protections. The prosecutor 
and defendant being “natural adversaries,” ex- 
ternal oversight is requisite. 

The committee report on 8. i819 has concept- 
ualized diversion as a function of the prosecutor’s 
discretion to decline or dismiss prosecution. This 
has a major advantage. It posits diversion by 
analogy within existing procedural structures and 
established case law, reducing the volume of liti- 
gation innovations usually produce. Most impor- 
tant, it is theoretically and historically support- 
able. 

While these advantages are attractive, possible 
dangers also inhere. Diversion is a perfect ana- 
logue to neither plea bargaining nor dismissal. 
Lack of sensitivity to areas of difference may well 
result in unforeseen results as diversion is subject 
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to closer judicial scrutiny. For example, Professor 
Dan Freed of Yale rejects this depiction entirely 
and argues persuasively that diversion is essen- 
tially a judicial function. 


Particular Features of S. 1819 


S. 1819 sets minimum eligibility standards for 
Federal diversion programs. The first require- 
ment is that the case against the defendant be 
“‘prosecutable.”’ The report on the bill (Senate Re- 
port 95-753) states that “a prosecutable case is 
one which is reasonably certain to result in con- 
viction, e.g., it is not flawed by constitutional vio- 
lations or insufficient evidence making conviction 
improbable.” Other standards include: the alleged 
offense must not have involved the threat or inflic- 
tion of serious bodily harm; it must be reasonably 
forseeable that the person will not commit violent 
acts if released; the individual must not have ex- 
hibited a continuing pattern of criminal behavior. 

The bill also allows further restrictions on elig- 
ibility to be implemented by the Attorney General 
and United States attorney for the Federal dis- 
trict, and requires that the prosecutor recommend 
the individual to the program for him to be elig- 
ible. 

The legislation suggests a wide variety of su- 
pervision is appropriate for a diversion program: 
medical, educational, vocational, social, and psy- 
chological services, corrective and preventive 
guidance, residence in a halfway house, restitu- 
tion, or community service. The section states that 
the list is not exclusive, but that elements must be 
agreed upon in advance in a written, signed 
agreement. Diversion plans may not exceed a 1- 
year duration except for making restitution. 

The Attorney General, in consultation with the 
local planning group established by the Speedy 
Trial Act, designates an agency in each district to 
act as the diversion administration agency. The 
agency reviews the charges against all persons 
arrested or indicted and interviews those likely to 
be eligible. The U.S. attorney then makes a deter- 
mination of eligibility. If necessary, the diversion 
agency makes a further investigation and makes 
a final recommendation to the U.S. attorney. If 
the defendant agrees to diversion, he and his at- 
torney negotiate the terms of the agreement with 
the diversion agency. All parties appear before 
the magistrate who advises the defendant of his 
rights and of those he waives by accepting diver- 
sion, questions the defendant to insure the waiv- 


ers are voluntary, and oversees the signing of the 
agreement. 

If the defendant successfully completes diver- 
sion, the U.S. attorney files a dismissal of the in- 
dictment with the court. If the defendant fails to 
abide by the terms of the agreement, the prosecu- ° 
tion may be reinstated. Administrative and judi- 
cial review of a decision to reinstate are provided. 

Several features of the bill as introduced were 
dropped or modified during the hearing process: 
a provision that would have required victim con- 
sent to diversion was unanimously condemned by 
witnesses and was deleted; designation of the di- 
version agency was shifted from the district plan- 
ning group to the Attorney General in consulta- 
tion with the group; the original bill gave the 
eligibility determination to the magistrate, the 
final bill shifted this decision to the prosecutor. 

An examination of the provisions of S. 1819 
demonstrates the consistency with which the leg- 
islators attempted to conform diversion to exist- 
ing law. Preindictment diversion, states the 
report, is an executive function shielded from 
judicial and legislative intervention by the separa- 
tion of powers doctrine. Postindictment diversion, 
however, properly involves both the legislature 
and the court. The authority for judicial involve- 
ment comes from three sources: due process re- 
quirements of judicial review, the requirement of 
F.R. Crim. P. 48(a) that dismissal of an indict- 
ment be “by leave of court,” and a provision of 
the Speedy Trial Act requiring judicial consent to 
a tolling of the Act’s time limits for diversion [18 
U.S.C. 3161 (h) (2) ]. Because a substantial body 
of case law exists on the first two sources, statu- 
tory diversion can be integrated with the Federal 
justice system with a minimum of litigation seek- 
ing new procedural rights for defendants denied 
or removed from diversion. 

Court involvement is limited to three phases of 
the diversion process: assuring the adequacy of 
waiver of rights and voluntariness of entrance, 
review of a termination, and dismissal of the in- 
dictment. Acknowledging that this judicial in- 
volvement undercuts the goal of reducing the 
court’s backlog, the committee responds that the 
primary goal is appropriate case disposition. Fur- 
ther, the committee finds a positive value decreas- 
ing the efficiency of the diversion option—the 
temptation to divert weak cases is reduced where 
diversion is less advantageous to the prosecutor 
than declination. 

No procedures are established for judicial re- 
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view of a prosecutor’s denial of diversion. The bill 
states that “a determination of eligibility or suita- 
bility by the attorney for the Government shall 
not be subject to review except as otherwise pro- 
vided by law.” The committee report reiterates 
that except for denial of diversion based solely on 
constitutionally suspect classifications no review 
is proper—there is no right to diversion beyond 
the right of equal protection. 

Judicial review upon a termination from a di- 
version program is narrowly circumscribed to 
comport with due process while minimizing court 
time spent on review. Review is limited to a deter- 
mination of whether any facts existed upon which 
the prosecutor could have found a violation of the 
diversion plan, a stiff standard intended to dis- 
courage frivolous appeals. The standard is equiva- 
lent to that for appellate review of a trial court’s 
determination of a question of fact. 

The requirement of F.R. Crim. P. 48(a) that 
dismissal of an indictment be by leave of court 
has been interpreted in United States v. Cowan, 
524 F. 2d 504 (1975), where the Court stated: 

... the phrase “by leave of court” in Rule 48(a) was 
intended to modify and condition the absolute power of 
the Executive, consistently (sic) with the Framer’s 
(sic) concept of Separation of Powers, by erecting a 
check on the abuse of Executive prerogatives. But this is 
not to say that the Rule was intended to confer on the 
Judiciary the power and authority to usurp or interfere 
with the good faith exercise of the Executive power to 
take care that the laws are faithfully executed. The 
rule was not promulgated to shift absolute power from 
the Executive to the Judicial Branch. Rather, it was 
intended as a power to check power. The Executive re- 
mains the absolute judge of whether a _ prosecution 
should be initiated and the first and presumptively the 
best judge of whether a pending prosecution should be 
terminated. The exercise of its discretion with respect 
to the termination of pending prosecutions should not 


be judicially disturbed unless clearly contrary to mani- 
fest public interest. (at 513) 


The committee report states that court ap- 
proval of a dismissal of charges should be given 
upon evidence that the defendant has satisfac- 
torily completed the diversion program. No broad- 
ening of existing court involvement in dismissals 
was intended, and case law on the subject gives 
the court a perfunctory, supervisory role. 

The final source of authority for court involve- 
ment, the Speedy Trial Act, is used by the sub- 
committee as the procedural device for judicial 
oversight of the voluntariness of the defendant’s 
entrance into the program. The defendant’s rights 
are read and the terms of the agreement explained 
in open court. 
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Several other provisions of the bill are worthy 
of note: 

(1) The expansion of existing Federal pretrial 
services agencies to administer diversion pro- 
grams was deferred to later Congressional over- 
sight of the Speedy Trial Act that spawned the 
agencies. The legislation instead mandates the 
Attorney General to consult with each Speedy 
Trial Act District Planning Group and to then 
appoint an appropriate agency within the district. 
The pretrial services agencies seem the logical 
candidate for screening and administration, de- 
spite possible conflicts between confidentiality re- 
quirements of the Speedy Trial Act and reporting 
requirements of the diversion bill. However, Con- 
gress created the pretrial services agencies as an 
experiment to be thoroughly reviewed before fur- 
ther pretrial services agencies were created. Since 
administration of diversion programs in all dis- 
tricts would require premature expansion of both 
the number and the mission of the pretrial serv- 
ices agencies, the legislation leaves the option 
open for appointment of district pretrial services 
agencies as diversion administrators. 

(2) The length of each diversion plan must be 
established in advance, although the prosecutor 
may end the plan sooner. The customary 12-month 
maximum period employed by most state diver- 
sion programs was adopted. An extension to 18 
months solely for purposes of making restitution 
was requested by the Department of Justice and 
agreed upon by the committee. The act provides 
that in appropriate cases the length of time served 
in compliance with an unsuccessful diversion plan 
may be subtracted from the length of a sentence 
upon conviction. All of these provisions were 
adopted from American Bar Association and Na- 
tional Association of Pretrial Service Agencies’ 
standards. 

(3) Protections for defendants’ rights was 
given careful attention in the Diversion Act. As 
previously noted, the court oversees the defend- 
ant’s waiver of sixth amendment rights and 
reviews termination decisions. All defendant dis- 
closures made during the program are inadmissi- 
ble except for purposes of impeachment in con- 
formance with current law. The diversion plan is 
agreed upon with the advice of counsel. (One wit- 
ness at hearings on the bill, a Federal public de- 
fender, was skeptical that this offered any protec- 
tion since diversion is so advantageous that most 
defendants will accept automatically.) 

(4) The legislation is more specific than pre- 
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vious Federal efforts in several areas. Admission 
of statements for impeachment and extension of 
the diversion period for restitution are significant 
changes from the provisions of preceding legisla- 
tion. In addition, the 1978 bill provides that diver- 
sion of an active case does not prevent the prose- 
cutor from bringing additional evidence before a 
grand jury or pursuing the investigation of the 
defendant’s involvement in the alleged crime. 
The 1978 Federal Criminal Diversion Act rep- 


resents a major conceptual shift away from re- 
habilitative and cost benefit justifications toward 
those of pragmatism and appropriateness. The 
1978 Act is a more detailed, balanced, and care- 
fully drafted package than previous congressional 
efforts. However the current legislation fares in 
the 95th Congress, the continuous introduction of 
diversion legislation and the increasing sophisti- 
cation of the proposals indicate that a Federal 
diversion bill will eventually be enacted. 


Methadone: Blessing or Curse’ 


By GEORGE GUBAR, PH.D.** 


tute for morphine to be used as an anal- 

gesic by the Germans during World War 
II. The drug was uncovered by an intelligence 
team of the U.S. Department of Commerce during 
an investigation of the German pharmaceutical 
industry shortly after the war. Methadone has 
been referred to by a variety of names (the Ger- 
mans first called it dolophine) but in 1947, the 
Council on Drugs of the American Medical As- 
sociation established “methadone” as the generic 
term for this compound. 

Early clinical trials established methadone as 
an excellent pain killer which had many of the 
pharmacologic actions of morphine. In 1949, stud- 
ies by Drs. Isbell and Vogel at Lexington, Ken- 
tucky, revealed that methadone had a marked 
addiction liability and therefore, these research- 
ers would not consider it for use in the treatment 


Mitte tor was first developed as a substi- 


* This article is not being presented to advocate one 
position or the other concerning the long-standing contro- 
versy about the use of methadone in the treatment of 
opiate addiction. 

Rather, it is hoped that the facts and suggestions will 
assist persons to understand the controversy, and to con- 
sider the possible means by which treatment programs may 
be made more viable for both the opiate addict and the 
community. 

Much of the material in this article regarding the back- 
ground and therapeutic use of methadone was taken di- 
rectly from an article titled “Methadone: The Drug and 
Its Therapeutic Uses in the Treatment Of Addiction,’ 
National Clearing House for Drug Information, Series 31, 
No. 1, July 1974. 

The material concerning the Monsignor Wall Social 
Service Center was prepared by Mr. Hubert Moran, Sep- 
tember 1977. 

** Dr. Gubar is an associate professor of psychology, 
Seton Hall University, South Orange, New Jersey, and con- 
sulting psychologist at Monsignor Wall Social Service Cen- 
ter, Hackensack, New Jersey. 


of opiate addiction. They noted that methadone 
“in sufficient doses produces a type of euphoria 
which is even more pleasant to some morphine 
addicts than is the euphoria produced by mor- 
phine.” 

At the present time, the approved uses of meth- 
adone are limited to analgesia in severe pain (ter- 
minal cancer) and detoxification and maintenance 
treatment for narcotic addiction. The use of meth- 
adone has been greatly restricted because of the 
increasing incidence of illicit use and abuse in 
recent years. 

By far, the greatest interest in methadone has 
centered around its use in the chemotherapy of 
narcotics addiction. In this regard, methadone is 
viewed as potentially a beneficial tool for detozifi- 
cation and long-term maintenance of individuals 
addicted to heroin and other opiates. Methadone 
has been used in a variety of different ways in 
both modalities. The methadone regulations is- 
sued by the Food and Drug Administration in 
December 1972 define detoxification treatment as 
follows: 

“Detoxification treatment” using methadone is the ad- 
ministering or dispensing of methadone as a substitute 
narcotic drug in decreasing doses to reach a drug-free 
state in a period not to exceed 21 days in order to with- 
draw an individual who is dependent on heroin or other 
morphine-like drugs from the use of these drugs. 

Most researchers have grouped detoxification 
into two major categories: inpatient withdrawal 
and ambulatory (or outpatient) detoxification. 
Both of these techniques require certain basic ad- 
justments to make the treatment appropriate to 
the patient including modifications that take into 
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consideration (1) The amount of heroin habitu- 
ally used; (2) the existence of multiple depend- 
ency involving hypnotics, alcohol or minor tran- 
quilizers; and (3) the patient’s overall physical 
and psychiatric condition. 

The goal of inpatient withdrawal is to help the 
individual reach a drug-free state in a supportive 
and closely supervised environment which for a 
limited time at least, protects him from the ad- 
verse pressures of the street. During this process, 
it is hoped that the program will be able to pro- 
vide adequate ancillary services, and that once 
drug-free, the patient will be more likely to be- 
come a productive member of society. Further, if 
the long-range goal of detoxification is referral to 
a long-term residential rehabilitation program, 
the patient is easier to motivate after inpatient 
detoxification. During the inpatient treatment 
process, a great deal of stress is placed upon help- 
ing the addict to learn new, or re-establish old, 
productive behavioral patterns. 

The ambulatory methadone detoxification tech- 
nique, more than any other, requires that the pa- 
tient assume the largest share of responsibility 
for treatment and rehabilitation, but unfortu- 
nately the addicts do not have the strengths or 
reserve to accept this responsibility. The physi- 
cian’s role is a great deal more passive in ambula- 
tory detoxification than in inpatient detoxifica- 
tion, in that he can administer medication and 
provide supportive services only if the addict pa- 
tient decides to come to the clinic. 

The success of either process has not been too 
promising. The experience of most programs in 
detoxification is that approximately 70 percent of 
the patients drop out of therapy against medical 
advice, and of those 30 percent who complete med- 
ical withdrawal only 9.5 percent remain drug-free 
at the end of 6 months (of 100 patients entering 
programs, 3 are drug-free for at least 6 months 
= 3 percent). 

To continue with the FDA definitions of Decem- 
ber 1972, they state the following concerning 
methadone maintenance: 

“Maintenance treatment”? using methadone is the con- 

tinued administering or dispensing of methadone, in 

conjunction with provisions of appropriate social and 

medical services, at relatively stable dosage levels for a 

period in excess of 21 days as an oral substitute for 

heroin or other morphine-like drugs, for an individual 
dependent on heroin. An eventual drug-free state is the 
treatment goal for patients, but it is recognized that 


for some patients, the drug may be needed for long 
periods of time. 


While detoxification subscribes to the goal that 
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total immediate abstinence is the starting point of 
all rehabilitation, methadone maintenance at- 
tempts to emphasize social and vocational rehabil- 
itation over time. The historical precedent for 
maintenance which supports the shift away from 
total abstinence as a goal of treatment is to be 
found in the clinics established in 1912-13 in 
Florida and Tennessee to dispense narcotics le- 
gally to addicts. Following the passage of the 
Harrison Narcotic Act in 1914, approximately 44 
clinics throughout the country were opened by 
1921 to supply addicts with legal heroin at low 
cost, or no cost. 

The origin of the use of methadone in the main- 
tenance of narcotics addicts is generally attribu- 
ted to Drs. Vincent Dole and Marie Nyswander in 
1965. The modality which they developed was 
based on the assumption, that during the develop- 
ment of addiction to heroin, certain metabolic 
changes took place. The justification for the use 
of this drug by these researchers was predicated 
on the diabetic model employing insulin. They 
assumed that once methadone relieved the meta- 
bolic deficiency, the person could function norm- 
ally. 

Another concept basic to the original Dole- 
Nyswander methadone model is that of “‘narcotic 
blockade.” It is supposed that if high enough 
doses of methadone (80 to 120 mg. per day) are 
given to patients, they will develop a physiological 
state of “blockade” in which all of the opiate re- 
ceptor sites in the body are occupied by metha- 
done. In this state, the methadone maintained 
persons will be “immune” to any effects from all 
but extraordinarily large subsequent doses of 
other narcotics. 

The original Dole-Nyswander program ac- 
cepted addicts for treatment only if they met the 
following criteria: (1) they volunteer for the pro- 
gram; (2) they were between 20 and 40 years of 
age: (3) they have a history of at least 4 years of 
“mainline” heroin use with repeated relapses fol- 
lowing detoxification; and (4) they have no con- 
current dependencies on nonnarcotic drugs such as 
alcohol, barbiturates, or minor tranquilizers. Fol- 
lowing admission, patients were hospitalized for 
a period of 6 weeks during which time they 
received thorough medical and psychiatric exam- 
inations, and were gradually stabilized on a 
“blockading” dose of 80 to 120 mg. per day of 
methadone. At the end of the 6-week inpatient 
period, patients were given their high dose meth- 
adone daily on an outpatient basis. Urine speci- 
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mens were taken regularly to monitor any re- 
lapses into illicit drug use. 

The most significant modifications of this pro- 
gram to date have involved the lowering of the 
requirements concerning age and years of use for 
clients accepted to methadone programs; carrying 
out the stabilization procedure on an outpatient 
basis; and the use of lower doses of methadone for 
maintenance purposes. 

Many clinicians believe that they are seeing 
large numbers of addicts who appear not to need 
either high doses of methadone or prolonged 
maintenance. For example, one researcher re- 
ported that in a Philadelphia program, drug- 
craving for several patients could be suppressed 
at low-dose levels up to 40 mg. of methadone per 
day. This researcher postulated that these pa- 
tients utilized methadone in a different manner 
than the high-dose patients of the Dole-Nys- 
wander program: the drug seemed to serve as a 
kind of tranquilizer or antidepressant which en- 
abled patients to achieve a somewhat calm state 
while attempting to reconstruct their lives. 

When low-dose maintenance is employed strictly 
on an outpatient basis, numerous advantages 
accrue. The addict is allowed to remain in his com- 
munity, and is not required to sever his employ- 
ment or constructive relationships for 6 weeks. 
Also, from a simple cost-effectiveness basis, the 
ambulatory methadone maintenance modality is 
far less expensive to operate than one which re- 
quires institutionalization and scarce hospital 
beds. This is not to say that inpatient “build-up” 
or stabilization does not have its advantages. In 
fact, there are many patients who require this 
kind of a controlled environment in the initial 
phases of treatment. 

When low-dose ambulatory methadone mainte- 
nance patients were compared with the regular 
Dole-Nyswander type of patients, it was found 
that in selected cases, outcomes of both types were 
not significantly different. It was concluded that 
“the dosage per se was less important than other 
factors such as typology of patients, ancillary 
services and attitude of the program staff.” 


A Description of an Ongoing Program: 
Monsignor Wall Social Service Center, 
Hackensack, New Jersey 


The Monsignor Wall Center is located in two 
converted house-trailers which are parked adja- 


1 Acceptable activities are defined as employed, mothers of small 
children, pregnant, or attending academic or vocational schools. 


cent to the Bergen County Jail Annex on East 


Broadway in Hackensack, New Jersey. 

The “typical” methadone maintenance patient 
at this center during 1976 was approximately 26 
years old, white Catholic, Italian with 1114 years 
of formal education and had abused heroin for 
about 614 years. Of the 150 patients treated on a 
daily basis, 22 percent were veterans and con- 
trary to popular belief, only 6.7 of the total popu- 
lation were on public assistance (welfare). Dur- 
ing 1976, 82 percent of the patients were engaged 
in socially acceptable activities! which left 18 per- 
cent as unemployed. 

The detoxification patients during this same 
period were generally younger, better educated 
and had shorter histories of heroin abuse than 
those in the original Dole-Nyswander Program. 
There were approximately five times more appli- 
cations for detoxification than methadone mainte- 
nance. 

There were approximately 4 males treated for 
every female—which mirrors the standards for 
abuse and treatment. The average length of treat- 
ment for all methadone maintenance patients 
treated in 1976 was 19 months. Of the total num- 
ber of patients on the Methadone Maintenance 
Treatment Program at Monsignor Wall in 1976, 
only 9 were arrested while on the program. 

In spite of statements to the effect that the 
“heroin problem is disappearing,” this center 
showed a 15 percent increase in the number of 
prospective patients screened for treatment serv- 
ices in 1976 vs. 1975 (1,210 vs. 999). 

One topic which is usually not discussed by 
methadone maintenance programs concerns the 
submission of unacceptable (positive) urine spec- 
imens. Briefly, the procedure at Monsignor Wall 
is as follows: 

The patient is first confronted by his or her 
respective social worker and is warned, referred 
to a physician or an administrator, or is presented 
at a staff conference for disciplinary action. 

In the last quarter of 1976, 8 patients were re- 
sponsible for 42 percent of the 142 unacceptable 
urines submitted. Their disposition was as fol- 
lows: 

2 were administratively detoxified 

4 were transferred to another program 

1 was pending transfer (at time of report) 

1 had an increase in methadone dosage 

During the first quarter of 1977, 31 of 148 pa- 
tients serviced, submitted unacceptable urines. 
Their disposition was as follows: 
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9 (who had submitted only one positive urine) 
were warned 

6 were transferred to another methadone main- 
tenance treatment program 

2 were transferred to a residential program 

1 was transferred to a hospital 

4 were administratively detoxified 

2 eloped (split) from treatment 

7 were being evaluated at the end of the quarter 

These statistics indicate that the staff at the 
Monsignor Wall Program is interested in their 
patients, and do not (as has been suggested) 
merely “dispense methadone.” 

If Monsignor Wall is typical of all methadone 
maintenance programs, why are there so many 
problems inherent in this approach to the treat- 
ment of opiate addiction? 

Although methadone is not the drug of choice 
among American narcotic addicts, its illegal use 
has been increasing. With the widespread prolif- 
eration of methadone maintenance and detoxifica- 
tion programs in the past 5 years, the issue of 
“drug program abuse” and the consequent in- 
creased availability of methadone on the illicit 
market has taken on greater importance. 

In one survey (which is apparently typical) 
conducted at Dismas House in Paterson, New 
Jersey, 5 years ago, opiate addicts entering this 
residential program were polled as to whether 
they had ever used methadone (legally or il- 
legally). Approximately 50 percent admitted us- 
ing methadone at least one time. A very recent 
replication of this study at the same facility indi- 
cated that 100 percent of the opiate abusers apply- 
ing for admission had experienced the use of 
legally dispensed or illicit (diverted) methadone. 

The Administrators of most methadone pro- 
grams feel that as a patient begins to respond to 
the medication and to the ancillary services (i.e. 
he gets “better” and is more cooperative and pro- 
ductive) he should not be required to come to the 
clinic as frequently. Placing more responsibility 
on the patient is regarded as having therapeutic 
value. Additionally, the clinic staff and space are 
freed for less routine matters. This is accom- 
plished by granting patients more doses of “‘take- 
home” methadone. 
of discets or is diluted with orange juice. In New Jersey, the drug used 
action to a dose of methadone by complaining that the medication is 
“not holding’ him (i.e., he is suffering from discomfort or sleepless- 
ness). The physician might then increase the amount of methadone 


dispensed to the patient who would receive more medication than nec- 
essary. 
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The problem of illicit “street” methadone ap- 
parently stems from the ambulatory client who is 
receiving ‘‘take-home” methadone. A minute (in- 
finitesimal) amount of methadone may be diverted 
by retaining medication in the mouth and carry- 
ing it out of a clinic, or by emptying the medica- 
tion surpetitiously into a container rather than 
drinking it, but obviously the problem is take- 
homes. 

If we consider these facts, it becomes apparent 
that a pattern is emerging. Apparently, we may 
be drifting into the same circumstances which 
occurred approximately 70 years ago when heroin 
was being used in the treatment of morphine ad- 
diction: the blessing is becoming a curse. 

It is obvious that the addicts in New Jersey are 
purchasing methadone that has been illegally di- 
verted from a methadone program. Intuitively, it 
may be assumed that a portion of this illicit meth- 
adone comes from local programs. However, most 
authorities agree that in the Northern and Cen- 
tral areas of New Jersey most of the illegal meth- 
adone is being diverted from the New York City? 
programs or from membership in multiple pro- 
grams. 

There is a possibility (and probability) that an 
individual may be “legitimately” registered in one 
program in New Jersey and simultaneously reg- 
istered in another New Jersey program. However, 
it is much more likely that dual or (multiple) pro- 
gram membership would encompass a New Jersey 
program and New York City program. This in- 
dividual could receive methadone in both pro- 
grams using different identifications (which 
many addicts do), and consequently all of the 
take-home medication could be diverted into the 
illicit market. This can be done very easily and 
profitably considering how frequently and how 
many take-home doses a patient gets shortly after 
he enrolls in a New York City program. Should 
the addict consume the double doses, he is using 
the medication for its euphoric effect, rather than 
for treatment. 

The addict who sells his take-home methadone 
usually purchases other drugs (such as heroin 
and barbiturates) with the profits so that he 
might achieve a better state of euphoria. 

Another means of diversion can come from 
take-home medication, whereby the patient 
“splits” the dose because he is receiving a larger 
amount of medication than he requires. In this 
manner, he may consume a portion of the medica- 
tion and dilute the remainder and sell it.® 
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Some Possible Means of Dealing With 
Methadone Diversion 


(1) The clinic physician (who is responsible 
for the determination of dose-size) should be 
more attuned and knowledgeable to the physio- 
logical effects of methadone and attempt to stabi- 
lize patient at the lowest comfortable level of 
medication. (The patient should be “encouraged” 
toward low-dose maintenance where possible.) 

(2) There must be some methods devised to 
cross-check multiple program membership. For 
example, in New Jersey there is presently no at- 
tempt to cross-check interstate clinic membership 
on a regular basis, including the addict who uses 
his own name in more than one program.‘ Cer- 
tainly in Northern and Central New Jersey, there 
should be some means of identifying Jersey ad- 
dicts who enroll in New York City programs and 
similarly in Southern New Jersey, those who reg- 
ister in Philadelphia programs. 

(3) There must be more frequent and better 
controlled urine monitoring and surveillance to 
determine the use of illicit drugs. Positive tests 
would indicate to some measure the ineffective- 
ness of current treatment and adjustments in 
treatment methodology could be made. 

(4) There must be more stringent require- 
ments developed for granting take-homes, and 
more direct (punitive where necessary) proce- 
dures for dealing with abuses of the take-home 
privilege. 

The Monsignor Wall Social Service Center de- 
veloped a policy including eligibility requirements 
for take-homes as follows: 

(1) Eighteen consecutive months of methadone 
maintenance at this clinic. 

(2) Socially acceptable behavior for the past 
year. 

(3) No criminal involvement for the past year. 

(4) No drug usage as documented by urine re- 
sults for the past year. 

(5) A cooperative attitude. 

Having met these initial requirements, each 
case is presented for action at a weekly staff meet- 
ing. If the request is approved, the client is 
granted take-home medication for Sundays. To 
continue receiving the take-home privilege for one 
day per week (Sunday) the client must: 
addicts registered in the New Jersey programs, about 16 had dual 
membership. These were attributed to record keeping errors (i.e., 
nonrecorded transfers from New York programs to New Jersey pro- 
grams, ete.). That check did not in any way account for the use of 


aliases or false identification. In most cases, a valid driver’s license is 
the only identification required. 


(1) Submit a supervised urine every Monday 
without fail. Failure to submit a urine is consid- 
ered as positive or “dirty” for a controlled dan- 
gerous substance and results in the revocation of 
the take-home privilege for up to 6 months, and 
continued weekly supervised urines. 

(2) Abstinence from the use of a CDS as docu- 
mented by the urine results. Positive testing re- 
sults incur the same penalty as in Number 1. 

(3) Must keep scheduled counseling appoint- 
ments every 3 weeks. If an appointment is missed 
or cancelled, it must be rescheduled within 7 days. 
If the rescheduled appointment is not kept, the 
take-home privilege may be removed for a period 
up to 3 months, during which time, appointments 
are scheduled and must be kept before the take- 
home privilege is reinstated. 

(4) Engage in continuing socially acceptable 
activities, maintain a cooperative attitude and not 
have any criminal involvement. Failure to comply 
in these areas will result in an indeterminate sus- 
pension of privileges. 

After 6 months of continued acceptable partici- 
pation as outlined above the client may be evalu- 
ated by the staff for the second take-home privi- 
lege of Saturday. The maximum take-home 
privilege is two times per week. 


Future Directions of the Methadone 
Maintenance Treatment Programs 


(1) The introduction of LAAM (Levo-alpho- 
acetyl methadone) holds promise for the elimina- 
tion of take-homes medication. Following is a 
description of the use of LAAM as quoted from 
the TRIPS bi-monthly publication (Field Report 
March/April 1977) : 


Two proponents of methadone (Jaffe et al., 1970; 
Blackly et al., 1971). realized in the late 1960’s that 
significant problems related to pharmacology of metha- 
done existed. Methadone did not suppress the narcotic 
craving for a full 24 hours in many addicts. Very large 
doses of methadone were necessary to provide sustained 
relief of abstinence symptoms for 24 hours for these 
patients. These doses often produced unwanted sedation 
causing the patient to “nod” for the first several hours 
after consumption. Because of these kinds of inherent 
difficulties with methadone as a form of maintenance, 
L-Alpha-Acetyl-Methadol (LAAM, 1-methadyl-acetate) 
and its clinical usefulness was explored. Due to its high 
oral effectiveness, long duration of action and low tox- 
icity, LAAM is now currently being used by over 68 
treatment clinics throughout the United States. 

Researchers (Jaffe et al., 1971, Blackly et al., 1972, 
Senay et al., 1974) found that LAAM offers the patient, 
clinician, and treatment program several advantages 
over methadone. Due to LAAM’s long duration of action 
(72-96 hours), the frequency of visits to clinics can be 
reduced from daily to three times weekly even for pa- 
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tients entering treatment. Patients find participation 

more acceptable and return more regularly, especially 

those engaged in work, education, or rehabilitation ac- 
tivities outside of the clinic atmosphere since time and 
travel is greatly reduced. 

Some investigations found that LAAM offers the 
patient a smoother sustained drug effect. The patient 
appears more alert and more emotionally level. Re- 
searchers also report that LAAM is less likely to be 
a reinforcer of daily drug taking behavior than is meth- 
adone. The three times weekly dosage schedule frees the 
patient from the daily necessity of engaging in drug- 
seeking and drug-taking behavior which is a very im- 
portant therapeutic step forward. 

As with every other form of chemotherapy, 
only longitudinal studies will be able to determine 
whether there will be any negative effects in the 
use of LAAM for the treatment of opiate addic- 
tion. One of the most important considerations 
prior to general accepted use of this substance 
must be a determination of its potential for abuse. 
Historically, opiate abusers have been notorious 
in inventing means by which chemicals used for 
treatment can be abused for their euphoric effect. 
Presently however, LAAM is one of the better 
possibilities for the future. 

(2) Many researchers believe that the only 
effective “safe” means for dispensing methadone 
is to do so on an inpatient (or residential) basis. 
In many respects, the goals would be the same as 
those of a drug-free therapeutic program in that 
the addict would be accepted izto a drug-free pro- 
gram while being maintained on methadone. 
Prior to discharge, however, the client would be 
completely detoxified. Theoretically, the patient 
would be exposed to the benefits of both modali- 
ties; a residential, therapeutic community and 
methadone maintenance. 

In many instances, an opiate addict would be 
resistant to this type of program. Addicts tradi- 
tionally resist entry into any residential program. 
There would have to be second party (courts, 
probation, significant others, etc.) persuasion! 
Benefits of this approach would, in all probability, 
accrue in that it would reduce the “split” (elope- 
ment) rate of residential programs, which has 
always been a concern. 

Another possibility in utilizing this approach 
would be to compel all patients who wish to de- 
toxify from opiate use or to be induced (built-up) 
in a methadone program to do so on an inpatient 
basis. 

(8) The concept of temporary methadone sup- 
port is gaining the interest and philosophical 
approval of many researchers in the field of main- 
tenance. This method would make fixed, low-dose 


(30—50 mgs. per day), short-term maintenance 
available to ambulatory addicts who might not be 
interested in long-term maintenance, nor amena- 
ble for short-term detoxification. Slow withdrawal 
would be accomplished within 6 months or 1 year 
of intensive treatment. During this period, the 
patient would be exposed to therapeutic contact 
with medical, psychiatric, and social rehabilita- 
tion. Completion of the methadone maintenance 
period would not be open to negotiation, but 
would be fixed prior to the initiation of the treat- 
ment program. The maximum program length 
could not extend beyond 16 months. 

Dr. Peter G. Bourne in his article entitled 
“Methadone: Benefits and Shortcomings” of May, 
1976 states: 


It is clear the methadone maintenance used nation- 
wide has failed to live up to the expectations generated 
by Dole and Nyswander’s early experience, or to the 
inflated hopes created by the intense initial publicity, 
Methadone is no Panacea! However, its usefulness 
should not be judged against those original unfulfilled 
hopes, but rather against the realistic alternatives 
which the addict faces (the use of heroin) .... 


There are presently approximately 60,000 to 
80,000 persons in treatment throughout the coun- 
try with an estimated heroin-addicted population 
of 600,000 to 750,000 persons. Mathematically, 
only 10 percent of the opiate-addicted population 
is being treated. Therefore, even if we assume that 
all methadone maintenance programs have failed 
(which they haven’t) and all methadone clinics 
were to be closed (which they shouldn’t) this 
would not significantly affect the status of almost 
all of the opiate addicts in the United States. 

It is imperative that methadone clinics that are 
interested in treatment and rehabilitation, and 
not self-perpetuation, should voluntarily adopt a 
much more stringent selection process for metha- 
done maintenance clients; a much more stringent 
regimen for those clients who are enrolled in their 
programs; a realistic set of rules, regulations and 
requirements for determining eligibility for a 
take-home privilege; a decisive procedure for 
dealing with major infractions with the rules and . 
regulations of a methadone dispensing clinic; and 
better staff selection process. 

For those individuals and agencies that are re- 
sponsible for accountability of the methadone dis- 
pensed, there must be methods developed to pre- 
vent diversion through the use of computers to 
reduce the number of individuals enrolled in mul- 
tiple programs; and swift action taken when il- 
legality is uncovered. 
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And for those researchers who are involved 
through the private business sector or through 
governmental agencies, methadone is not a pana- 
cea, nor is heroin maintenance. There must be 
some manner of dealing initially with opiate ad- 
diction whether chemotherapeutically, psycho- 
therapeutically or a combination of both, so that 
we can then deal with the addict psychologically, 
socially, economically, and morally. 

We cannot sit idly by and watch methadone 
turn from a blessing to a curse. We must continue 
to utilize all modalities of treatment and rehabili- 
tation until we arrive at a viable alternative. To 
suggest negatively that the solution to the prob- 


lem is to completely eliminate methadone main- 
tenance treatment programs without a positive 
alternative is indefensible. 

I personally agree that the use of methadone 
for 60 percent of the clients so treated may merely 
be substituting one addiction for another. But 
these are exactly the same percentage of patients 
who fail in therapeutic communities. 

The answer in both cases, is more effort and 
less complacency, and perhaps a combination of 
both forms of treatment. I know of no therapeutic 
drug community which is being fully utilized and 
has a waiting list. Our goal should not be to de- 
termine what will not work, but rather to deter- 
mine what will work, and to make it work better. 


Social Climate and Prison Violence 


By HANS TocH, PH.D. 
Professor of Psychology, School of Criminal Justice, State University of New York, Albany 


HERE are two favored perspectives relating 
[ prison violence. One—which appeals to 

would-be prognosticators (and to some war- 
dens)—centers on violent inmates. This view has 
it that some inmates are consistently violent per- 
sons, who happen to be explosive in prison, but 
are likely to act out in almost any setting. A sec- 
ond portraiture conceives of inmate violence as at 
least partly a prison product. The most extreme 
version of this view is that of abolitionist critics 
who see prison aggression as a natural (and pre- 
sumably, legitimate) reaction to the frustration 
of being locked up. Other critics also argue that 
prison incidents denote lax security, and thus 
suggest negligence. This view is to some extent 
shared by prison administrators, who think of 
controlling violence through perimeter architec- 
ture, ingenious hardware and deployment of cus- 
todial personnel. This context-centered view is a 
negative one, because it seeks to prevent violence 
by reducing the opportunities for aggression, 
rather than by trying to affect the motives and 
dispositions of violence participants. 

In this article, I shall argue for a different 
context-centered view of prison violence which 
may offer more positive programming options 
than those that are conventionally envisaged. The 
view is also one that may have implications for 
research and policy. 


The Advent of the Contextual View 


In the mid-sixties, the inmate-centered tradi- 
tion was at its peak, and unusual prison incidents 
were viewed as correlates of offender background 
characteristics (MMPI profiles, prior criminality, 
etc.) with an eye toward locating high-risk of- 
fender groups. 

Among exceptions to this trend was a subgroup 
of The California Task Force to Study Violence 
in Prisons. In studying inmate aggression, this 
group partly focussed on the victimization inci- 
dent, highlighting the immediate motives of in- 
mate participants (aggressors and victims) that 
went into producing each incident (Mueller, Toch, 
and Molof, 1965). This sort of analysis illumi- 
nated (among other things) the contribution of 
extortion, homosexual relationships and pres- 
sures, debts, stealing, and routine prison disputes 
to the genesis of violent prison encounters in the 
mid-sixties. 

This focus made possible a new approach to the 
motivational patterns of chronic, recurrent ag- 
gressors (in prison and outside prison), which 
dealt with trends in the way violent incidents 
arose for the same individual (Toch, 1969). This 
approach involved seeing violence-precipitation as 
an intersection between violence-prone personal 
dispositions and the situational stimuli that in- 
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voked these dispositions. In this view, a prison 
incident could result, for instance, given a per- 
ceived affront to an inmate who is oversensitive 
to such affronts, or from the availability of a 
tempting target to an inmate who is a habitual 
bully. 

There are probably several ways of defining 
violence-relevant contextual stimuli such as the 
examples (peer challenges or vulnerable victims) 
we mentioned. One appealing term is “social cli- 
mate” (Moos, 1974; Toch, 1977), because the con- 
cept of “climate” includes the inmate himself. In 
prison, the concern would be with each inmate’s 
immediate world (staff, other inmates, physical 
setting) as the inmate experiences it and reacts 
to it. The presumption is that any prison setting 
in which inmates spend a significant portion of 
time (tiers, shops, classrooms, etc.) has behavior- 
relevant attributes that stand out for individual 
inmates. A shop, for instance, may feature a pa- 
ternalistic foreman, relaxed (or firm) supervi- 
sion, a group of street-raised youths (or lifers), 
high (or low) levels of noise, a playful (or busi- 
nesslike) regime. Such factors may be more sa- 
lient for most inmates than the fact that the shop 
teaches the plumbing trade, though this learning 
opportunity is another climate attribute that will 
be significant to inmates. Three fairly obvious 
points are of theoretical and practical concern: 
(1) any social climate feature may be critical in 
the life of one inmate and irrelevant to another; 
(2) the same feature may be welcomed by some 
and noxious to others, and (3) positive and nega- 
tive reactions to features of climate helps moti- 
vate inmate behavior, including participation in 
violent incidents. 

How do climate features enter into the genesis 
of violence? Consider the following examples, 
some of which are more complex than others: 

(1) A farm setting in a youth prison is an in- 
formal haven for “problem” inmates because of 
its low level of supervision, which reduces the 
level of resentment and rebellious behavior; in- 
mates who have been aggressors before arriving 
on this farm become relatively well-behaved ; how- 
ever, (a) an inexperienced rural inmate is as- 
signed to the farm; he promptly becomes the 
target of homosexual pressure; (b) the victim 
evolves a panic reaction to the setting and the 
other inmates; in an effort at self-protection he 
assaults one of his tormentors. 

(2) A recreation room is popular on a tier be- 
cause it offers opportunities for playful socializ- 


ing; (a) recreational preferences develop into 
conflicts between two inmates, which produces a 
fight. (b) The incident-participants are members 
of ethnic cliques, which become polarized and di- 
vide the recreation room into turfs; incidents 
arise as a result of jurisdictional disputes, and in 
retaliation for prior incidents. 

(3) A prison is tightly supervised, except for 
certain areas in which an acknowledged need for 
privacy, or constant comings and goings, produce 
custodial lacuna; the places-and-times of low 
supervision acquire standard connotations; for 
instance: (a) the yard shower room is avoided 
by many inmates because it is frequented by sex- 
ual aggressors; a new inmate may wander into 
such an area unaware, and become an incident- 
victim; (b) a stairway used for movement from 
a tier to breakfast is comparatively unsupervised; 
it comes a “gladiating arena” in which aggrieved 
inmates (some armed with knives) challenge 
their enemies; (c) in a tier with a tradition of 
informality, officers open gallery doors on re- 
quest; the practice is abused by inmates wishing 
to invade the cells of fellow inmates to victimize 
them; (d) the inmate picnic becomes a drug- 
trafficking bazaar, with resulting jurisdictional 
disputes. 

I have included examples in which traditional 
variables (particularly, the extent of supervision) 
play a role, but my implication is not that we must 
have 1984ish prisons in which monitoring is 
omni-present. For one, custody is logically related 
to programming, and officers cannot be stationed 
where they are not otherwise needed, on the off- 
chance that incidents may occur. Deployment of 
security measures (whatever the level of se- 
curity) of necessity must be uneven, leaving times 
and places of lower-density supervision. My point, 
in fact, is that neither custody deficits nor other 
formal arrangements of the environment produce 
violence. Incidents arise (as they do in the free 
world) because the relationships that spring up 
among people in a subsetting misfire or become 
sequentially destructive. There are chains of these 
motives, some of which get imported from outside 
the prison (such as the toughness-proving needs 
of our farm youths and the ethnic tensions in the 
recreational room). Personal motives get mobil- 
ized by environmental impingements, which press 
the relevant motivational button. Once a violence 
motive exists, meanings assigned to features of 
the environment (such as sex to the shower or 


gladiating to the stairway) then determine where 
and when incidents may occur. 
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Social Climate and Aggressors’ Motives 


I have implied that to understand incident- 
motives in violence-proneness means more than to 
locate prior behavior patterns or consistencies; it 
also means that we must know the stimuli that 
invoke the person’s motives, the contexts that 
facilitate or invite them, the group that encour- 
ages or applauds them, and the milieu that makes 
them fashionable or susceptible to rationalization. 

We must start with the incident; we ask our- 
selves how the victimizer arrived at his resolve. 
Wag his goal, profit? Retribution? Loyalty to his 
group? Wounded self-esteem? Search for reputa- 
tion? Escape from danger? The temptation of 
another’s vulnerability? Ethnic prejudice? Re- 
sentment of authority? Adherence to a “code”? 

It is true that we can often infer the inmate’s 
motives from his folder where the information we 
have about his prior behavior is richer than the 
data we have about victimization incidents; and 
it helps us differentiate chronic victimizers— 
whose personal behavior patterns must be ad- 
dressed—from occasional victimizers, whose con- 
duct is more of a product of specific situational 
forces. 

But situational context is always of relevance— 
even with chronicity. A bully merits rehabilitative 
attention, but what such a person immediately 
needs is to be deprived of access to inmates with 
victim-attributes. In a setting that is exclusively 
composed of self-styled “toughs” the predatory in- 
mate’s pattern is less likely to be elicited. Similar 
impact may be achieved by promoting solidarity 
among victim-prone inmates (because bullies pick 
on isolates) or by promoting antibully norms 
among the bully’s peers. 


Violence-Promotion by Climate Features 


Our point about situational context is not that 
the context produces the incident but that it 
increases or reduces the probability of incident- 
occurrence. If our view holds, it follows that inci- 
dent-prevalence can be increased or decreased 
through contextual interventions, even though in- 
cident motives are personal and may be sympto- 
matic of personality traits. Contextual facilitation 
of violence in prison occurs in several ways, some 
of the more obvious being: 

(1) By Providing “Pay Offs’: We can rein- 
force the motives of aggressors by conferring 
status or other types of rewards for violent be- 
havior. In some cases the rewards are obvious, as 
when the aggressor secures peer-admiration. Else- 
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where there are more “hidden” reward systems, 
as when “punishment” consists of sending a pred- 
ator to a status-conferring segregation setting. 

(2) By Providing Immunity or Protection: Vi- 
olence in prison benefits from the same “code of 
silence” that is highlighted by Westely (1970) for 
police violence; however the significance of the 
protective code in prison is compounded by 
inmate-staff social distance, by taboos against 
“ratting,” by fear of retaliation, etc. Legalistic 
solutions to the victimization problem are encum- 
bered by difficulties in securing reliable evidence, 
such as witnesses and victim-complainants. Pris- 
ons share this difficulty with other ‘subcultural’ 
settings, such as those of organized crime. 

(3) By Providing Opportunities: The prison 
world features predictability and routine, such as 
in physical movement, custodial supervision pat- 
terns, and types of staff reactions. The inmate 
aggressor is in the same position as the residential 
burglar who knows home-owner vacation pat- 
terns, and can plan time-and-locus of his victimi- 
zation incidents. (Predictability, paradoxically, 
cuts both ways; by studying incident-concentra- 
tions, we can readjust supervision patterns; staff 
readjustments can produce short-term ameliora- 
tion, but must result in new incident clusters over 
time.) 

(4) By Providing Temptations, Challenges and 
Provocations: Climate features may unwittingly 
or unavoidably contain stimuli that spark victim- 
ization, as does the “red flag” that mobilizes the 
bull. Prison juxtaposes “strong” and “weak” in- 
mates, members of rival gangs, dealers and con- 
sumers of contraband, homosexual rivals, debtors 
and creditors, racketeers and “marks.” Such stim- 
uli are often “built into” population mixes, or into 
personal characteristics of inmates; others are 
“taken up” as optional roles. For instance, there 
are gangs that spring up in prison, in reaction to 
other indigenous inmate groupings—such as 
among Mexican-American inmates in California. 
Prison gangs may engage in mutual retaliatory 
exercises in which each serves as the occasion for 
the other’s violence. 

(5) By Providing Justificatory Premises: Most 
inmates have more-or-less serious reservations 
about other inmates (Toch, 1977 a). The norm 
“never interfere with a (fellow) con” (Clemmer, 
1958) includes a restricted range of select peers. 
Other fellow inmates may be (1) viewed as nat- 
ural enemies or as personally contemptible; or 
(2) “dehumanized” to make them “fair game” 
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for violence-prone exploitation. If these consider- 
ations hold, controlling population mixes sepa- 
rates or combines potential aggressors, victims 
and violent contenders. 


Research and Program Implications 


Prison outsiders have a penchant for outlandish 
recommendations. Worse still, they often ship coal 
(old ideas) to Newcastle. Some of my points will 
be familiar to prison staff; some suggest formal- 
izing what is done, and affirming its value: 

(1) Understanding violence “hot spots’ and 
low-violence subenvironments: Measures such as 
disciplining aggressors require little information 
about the causation of violence because the issue 
is culpability. Furthermore, incident participants 
are reticent in such inquiries, except for argu- 
ments-in-mitigation of their involvement. A corol- 
lary is that control and prevention of institutional 
violence cannot depend on information secured 
through factfinding that occurs in disciplinary 
contexts. 

I am not suggesting that formal research must 
be deployed in relation to violence, but that in- 
quiries into the reasons for “cold” violent inci- 
dents (those no longer being processed) be under- 
taken. One form of such inquiry that strikes me 
as useful relates to settings in which violent inci- 
dents are generated, or where violence is scarce. 
(Parallel investigation can trace the institutional 
careers of violent inmates for “high points” and 
“low points” in their profiles.) Staff and inmates 
in violent subsettings—including incident partici- 
pants—should be interviewed for clues about the 
high or low level of violence in their settings. 
Given everyone’s stake in minimizing trouble, 
there is incentive for problem-centered informa- 
tion-sharing which has no disciplinary conse- 
quence. 

Available statistics about unique subsettings 
(types of inmates, schedule of activities, levels of 
interaction, population movements, patterns of 
supervision) can be collated, and compared to (1) 
other subsettings, and (2) information about in- 
cident participants. Such data are merely clues to 
violence motives, but they serve to check (vali- 
date) data from interviews. Moreover, statistics 
“fed” to inmates and staff help them understand 
their violence problem.' This use is related to: 


1 One use of data feedback relates to fear of violence (secondary 
victimization), a topic I have not touched upon because it deserves 


detailed rumination. Fear relates imperfectly to violence, and this 


means that we may be afraid-without-cause, or unafraid where appre- 
hension might well be functional. Information about violence that does 
occur in a setting can be a corrective to irrational apprehension. 
Similarly, fear can be separately mapped, and such data can be dis- 
cussed as a direct effort at fear-reduction/or fear alignment. 
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(2) Helping inmates and staff in high-violence 
settings address their own violence problem: This 
gambit presumes that solutions that originate 
with those affected by their implementation are 
least likely to mobilize resistances. It also assumes 
that (as mentioned above) subsettings are com- 
munities that have a stake in reducing localized 
danger and disruption. The point holds even for 
violent individuals. Such persons have elsewhere 
become successfully engaged in “solving the vio- 
lence problem” in their settings (Toch, Grant and 
Galvin, 1975). Staff and inmate groups can be run 
separately or together, charged with documenting 
the reasons for violence patterns, and asked to 
recommend policy changes to neutralize violence 
patterns. This must obviously be done with the 
understanding that documented and practical sug- 
gestions will be implemented. 

(3) Creating Support Systems for Victims and 
Potential Victims: Reactive violence-measures ad- 
dress aggressors ; by segregating them, they form 
prison enclaves (such as segregation wings) in 
which levels of violence become disporportionately 
high. Obvious victim-centered strategies also en- 
tail problems. They stigmatize inmates (such as 
in “sissie companies”) or may secret prisoners in 
program voids, such as protective segregation 
areas. Less drastic options are available through 
the creation of new settings in which victim- 
prone inmates are mixed with others, with clear 
programmatic purposes. Activity-centered inmate 
groups in high-violence settings can also provide 
victims with peer support and with respectable 
staff links. 

(4) Crisis Intervention Teams are an example 
of support measures designed to be invoked where 
the violence problem is still “hot.’”’ One use of this 
strategy is the California deployment of inmate 
Social Catalysts (Sumner, 1976) who act as liai- 
son and calming influences in gang wars, racial 
conflict and other group disturbances. Staff inter- 
ventions can take forms counterpart to police 
family crisis teams, persons who are trained to 
defuse violent conflicts and who refer participants 
(if necessary) for professional assistance. Such 
teams can range in composition from chaplains to 
custodial officers or inmates. A less drastic option 
is to “debrief” violence participants (separately 
or in confrontation) to prevent lingering disputes 
from flaring up after the protagonists leave seg- 
regation and return to the yard. 

(6) Using Violence-Related Data in Staff 
Training and Inmate Indoctrination requires no 
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technology beyond collation of relevant informa- 
tion. My suggestion is that such data should be as 
setting-specific as possible. In other words, the in- 
formation would not consist of general “human 
relations” coursework for staff, or of rule- 
centered, legalistic lectures to inmates, but of sta- 
tistics and illustrations which sensitize staff and 
inmates to situations they are likely to encounter 
on the tier, on the job, in the classroom and in 
recreation areas. This means that “canned” cur- 
ricula should be avoided in favor of updated 
information about contemporary interpersonal 
problems, group tensions, etc., and about solutions 
that have been tried and that have worked. In- 
mates and staff could also be specifically informed 
about the parameters of their assignments (in- 
formal routines, special population and their 
habits, etc.) so as to avoid dependence on scuttle- 
butt or trial and error learning. 

None of these strategies will ‘‘solve’” emerging 
problems. No matter what any of us do, low- 
visibility disputes can arise and dedicated preda- 
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tors can find room for predation. The goal is the 
reduction of violence through the creation of a 
climate that faces occasions for violence and be- 
gins to defuse them. If we accomplish this goal, 
residual violence will be “person centered,” and 
can be addressed as such. 
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By EDWARD PABON 


and the overstatement of accomplishments 
claimed by its champions, the Illinois Juve- 
nile Court Act of 1899 stands as a magnificent 
achievement. It revolutionized the judicial system 
by establishing a court that removed children 
from the cruel and punitive atmosphere of crim- 
inal court. It barred detention of juveniles in 
adult jails and required that they be separated 
from adults if unavoidably confined in the same 
institutions. It was premised upon the fact that 
children are different from adults and must be 
treated differently: “that the care, custody, and 
discipline of a child shall approximate as nearly 
as may be that which should be given by its par- 
ents...’’ Toward that end, it authorized probation 
services to investigate, represent, and supervise 
juveniles and placement in foster homes, private 
agencies, or institutions designed for children. 


Dm all the defects found by its critics 


1 Lawrence J. Schultz and Fred Cohen, “Isolationism in Juvenile 
Court Jurisdiction,” in Margaret K. Rosenheim, Pursuing Justice for 
the Child. Chicago: University of Chicago..Press, 1976, pp. 20-42. 
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Even more incredible, the concept spread, so that 
separate juvenile courts replaced criminal court 
for children within less than 30 years. 

The establishment of the juvenile court stands 
as a momentous event. Today, the court and the 
system of which it is the centerpiece need to he 
refurbished, rearranged, reformed. They need a 
new structure, new concepts, new definitions, new 
procedures. The court’s jurisdiction must be ex- 
panded in some ways, reduced in others. Self- 
righteousness and omnipotence must be replaced 
by fairness, openness, and an admission of falli- 
bility. The juvenile court is unique; it also must 
be fair. No where is this need for fairness more 
in evidence than at the intake screening or en- 
trance into the juvenile justice system. 

Prior to the injection of due process measures 
into the juvenile justice system through a number 
of court decisions in the 1960’s and early 1970’s,! 
there seems to have been little concern with peti- 
tioners, screening or the general operations of 
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juvenile court intake. This may have been due to 
the conception of the juvenile court as a non- 
adversarial, paternal body concerned with the 
well-being of the troubled youth brought before it. 

Traditionally, intake screening has been done 
by probation officers/caseworkers who received 
referrals in delinquency cases directly from police 
agencies. Upon review of the case, the probation 
officer made a decision based primarily on social 
factors whether the referral should be brought to 
the attention of the court. Depending upon the 
officer’s involvement with the particular juvenile, 
his or her philosophy with respect to what is in 
the child’s best interests and his or her legal 
analysis of the case, it was either brought to the 
attention of the court and filed, or was informally 
adjusted. Under this system of screening, a juve- 
nile could be subject to “punishment” in the guise 
of “help” through commitment to state institu- 
tions. 

In the 1960’s and early 1970’s, there was a 
growing sense that children had fundamental 
constitutional rights at least equal to those of 
adults. It seemed fundamental to many that a 
legal analysis of the case should precede any social 
analysis where possible nonvoluntary  conse- 
quences could flow to the child. In this light, it 
became more important that the case be screened 
for legal sufficiency so that a child would not be 
subject to even a “voluntary adjustment agree- 
ment” without a legally sufficient, prosecutable 
case to justify such action. 

A second force for change was public awareness 
that juvenile crime posed a significant problem. 
There was a growing sentiment that juveniles be 
held accountable for their crimes regardless of 
their social needs. In New York State, the Juve- 
nile Justice Reform Act of 1976 requires the 
Family Court, for the first time, to consider the 
protection of society as well as the needs of the 
respondents in conducting juvenile delinquency 
proceedings. Fourteen- and 15-year-old juveniles 
who are accused of “designated felony” acts, 
which would constitute certain violent felonies if 
committed by an adult, may no longer be diverted 
from Family Court processing without the con- 
sent of a judge. While the Act focuses on the post- 
petition stages of the court process, it raises im- 


* Barry Krisberg and James Austin, The Children of Ismacl: Critical 
Perspective en Juvenile Justice. Palo Alto, Calif.: Mayfield Publishing 
Company, 1977, pp. 91-101. 

3% M.M. Levin and Rosemary Sarri, Juvenile Delinquency: A Compara- 
tive Analysis of Legal Codes in the United States. Ann Arbor: Uni- 
versity of Michigan, 1974. 


portant procedural and organizational issues with 
respect to the prepetition or screening stage. 

Thus, the thrust of recent legislation and court 
decisions, together with the present state of dis- 
parity and unfairness in the present intake pro- 
cess,” has prompted attention to be focused on this 
process. As underlying offenses governing the re- 
ferral of youngsters to court intake become more 
serious and the consequences of such referrals 
more restrictive, there is a pressing need for 
closer examination of the intake screening pro- 
cess. 

The purpose of this article is to discuss the 
screening of cases in which juvenile delinquency 
is alleged, in order to pose questions of standards 
and organization at intake screening. In place of 
the current intake screening system, the establish- 
ment of a juvenile case assessment unit in the 
office of the prosecuting attorney for a locality is 
recommended. The criteria for deciding whether 
a case would be adjusted should be the seriousness 
and circumstances of the conduct alleged, the 
juvenile’s age, and the number and nature of the 
prior contacts with the juvenile court. It is hoped 
that the article will encourage government offi- 
cials, legislative leaders, citizens’ groups and pro- 
fessionals to re-examine the intake mechanism, 
and that remedial action will be taken if that is 
thought necessary. 


Parens Patriae and Unaccountability 


Under the parens patriae concept the juvenile 
court has been granted very broad discretion in 
assuming jurisdiction over a wide array of youth 
problems. As an analysis of juvenile codes reveals, 
very few limits are placed on the courts in this 
regard,’ and juvenile court judges have almost 
complete discretion in determining the scope of 
court intervention. Moreover, basic to the juvenile 
court philosophy is the concept of “individualized 
justice,” which asserts that decisions about the 
juvenile must be governed by his/her needs, par- 
ticular personal circumstances, and the requisites 
for his rehabilitation. As benevolent as these cri- 
teria may be, they give court officials a degree of 
discretion hardly matched anywhere in the judi- 
cial system. Subscribing to the principle of parens 
patriae and individualized justice gives court offi- 
cials the authority to determine when and how to 
intervene on the basis of personal and profes- 
sional belief systems, moral commitments, percep- 
tions of community sentiments, and administra- 
tive convenience. Moreover, the lack of an active 


A RE-EXAMINATION OF 


appeal system results in little pressure for court 
accountability. 

A national survey implies that the excess of 
discretion also results in objective inconsistencies 
in the modes of operation within juvenile courts 
and wide variations among them.‘ Having very 
broad discretion, juvenile court officials can struc- 
ture and define the court’s mode of operation with 
reference to a few limits. Therefore, they can 
operationalize their personal belief system in the 
court with little challenge. The only major con- 
straint imposed on them is the need for organiza- 
tional survival and maintenance. 

At the local level, the court is subject to very 
few external influences or conflicts, further point- 
ing to the broad autonomy it enjoys. This does not 
deny that on occasion there may be a public con- 
troversy about court performance, when a dra- 
matic case or the zeal of a moral crusader stirs 
public sentiment. But these are infrequent occur- 
rences. Undoubtedly, juvenile courts are sensitive 
to the political undercurrents in the community 
and attempt to avoid controversy, and this serves 
as an important constraint. 

Thus, what may determine the mode of opera- 
tions in juvenile courts is the interaction between 
the belief system of the judges and his represent- 
atives, and their sensitivity to the political senti- 
ments in the community. The combination of 
these factors generates a system of juvenile jus- 
tice that is particularistic, idiosyncratic, and fre- 
quently arbitrary. It is a system in which the 
voices of those it claims to serve are least likely 
to be heard. 

Efforts to develop more rational policies and 
reform in juvenile courts are thus highly frus- 
trated by excess discretion in all phases of the 
court process. Judicial standards, for example, 
cannot be implemented unless the discretion is 
reduced and an effective system of accountability 
is established. 


The Intake Process in the Juvenile Court 


A prominent juvenile court judge has described 
court intake as a unique and valuable tool. 


Intake is a permissive tool of potentially great value 
to the juvenile court. It is unique because it permits the 
court to screen its own intake not just on jurisdiction 
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grounds, but within some limits, upon social grounds as 
well. It can cull out cases which should not be dignified 
with further court process. It can save the court from 
subsequent time consuming procedures to dismiss a case. 
It provides machinery for referral of cases to other 
agencies when appropriate and beneficial to the child. 
It is a real help in controlling the court’s caseload.5 


Juvenile court intake, in one form or another 
and under one name or another, has been a fea- 
ture of juvenile courts since their inception. As 
far back as 1910, the workload and unstandard- 
ized method of this screening mechanism were 
noted. In 1913, when a firsthand study of leading 
courts was made by the Committee on Juvenile 
Courts of the National Probation Association, it 
was found that nearly every probation officer 
visited had spontaneously developed some method 
of his own to informally screen juvenile cases.® 

In most states and in the District of Columbia, 
juvenile court statutes provide for some type of 
intake screening process. In 30 states and the Dis- 
trict of Columbia provisions make intake screen- 
ing mandatory; in eight states it is discretionary; 
and in two states provisions do not clearly indi- 
cate whether there is either mandatory or discre- 
tionary intake screening.’ The Family Court Act 
of the State of New York provides that the rules 
of court may authorize the probation service to 
undertake screening. However, the 1962 Rules of 
the Family Court as adopted by the Administra- 
tive Board of the Judicial Conference of the State 
of New York provides that the probation service 
shall undertake intake screening. As mentioned 
above, a 1976 amendment to the Family Court Act 
prohibits the screening and diversion of a youth 
accused of a “designated felony” act without the 
consent of a judge. 

In New York State, intake screening proce- 
dures for the juvenile court are provided by the 
local department of probation, which are orga- 
nized differently in terms of- function, type of 
client, or location in the various counties. As 


’ defined by the New York City Department of Pro- 


bation, intake’s primary responsibilities are “to 
examine situations to establish jurisdiction, as- 
certain persons who can be diverted through re- 
ferral to other treatment resources or held at the 
intake level for short term counseling, and to 
forward to the court those matters requiring judi- 
cial intervention.”* Whether or not these services 
are performed, probation provides a valuable 
function by shielding the court from disastrous 
caseloads. In 1975, 62 percent (26,083) of all 
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alleged delinquency cases in New York State were 
adjusted at intake.° 

However, as with so much of the juvenile law, 
little detail regarding probable cause or suffi- 
ciency of evidence is available in the state codes; 
statutes generally suggest that the interest of the 
public and the juvenile should govern the screen- 
ing decisionmaking process. Thus, the statutory 
regulations do not provide the court intake officers 
with operating guidelines which could aid them 
in making decisions on whether or not to refer a 
case to court or to attempt to divert the case from 
court through adjustment, referral to an agency, 
or counseling. The questions of which juveniles 
and which petitions are to be screened in or out 
are left to the discretion of the individual officer. 
In fact, according to a recent report, “Criteria, set 
down in probation guidelines, cannot be applied 
to individual cases except in very general terms 
and that, rather, it was often up to the personal 
inclinations of a specific intake officer to deter- 
mine what would happen.’’?° 


The Decisionmaking Process at Intake 


The lack of standards governing decisionmak- 
ing at the intake level implies a confidence that 
frivolous or inappropriate referrals will somehow 
be screened out. Yet, some researchers have found 
little standarization in the handling of juveniles 
at this level. 

Kinney, Klem, and Myers utilized case records 
from a random sample of 870 youngsters referred 
to Cook County (Illinois) intake during 1947-48 
in determining the associetion between 21 family, 
offender, and offense related variables and the ex- 
tent of supervision received by the court.!! They 
found that seriousness of present offense, offend- 
er’s prior record, and number of previous court 
appearances to be strong correlates of handling. 
Still significant but much less so were the extent 
of previous institutional or foster care experience, 
and identity of the complainant. The researchers 
concluded that treatment-relevant factors were 

® Division of Criminal Justice Services, 1977 Comprehensive Crime 
Control Plan, New York State, p. 143. 

1° Division of Criminal Justice Services, Probation: Problem Oriented 
Problem Plagued, undated, p. 34. 
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not operative at the intake level, for reasons 
which they could not determine. Sorting by of- 
fense history may well have been seen as a simple 
method of classifying cases for further processing 
which did not require great effort on the part of 
the intake staff. 

Eaton and Polk found in examining the 8,615 
juvenile cases referred to the Los Angeles County 
probation intake unit in the year 1956, that the 
previous referral record greatly influenced intake 
decisions.'* In addition, they found that family 
configurations and juvenile’s age were also signifi- 
cant factors. Finally, Eaton and Polk found that 
seriousness of present offense played an insignifi- 
cant role in the intake decisionmaking process— 
a finding in direct contradiction with the Kinney, 
et al., study. The study’s findings of family struc- 
ture and age as significant factors, coupled with 
the rejection of seriousness of present offense as 
a factor, introduced to juvenile justice research 
the notion that nonlegal variables were playing 
crucial roles in the juvenile intake process. 

Terry collected record information on all police 
referrals to the Racine County (Wisconsin) juve- 
nile court intake from January 1958 to December 
1962.'* Three of the twelve record variables ex- 
amined were found to be significantly related to 
intake decisionmaking: seriousness of the present 
offense ; number of previous offenses; and age. In 
agreement with previous studies, he found socio- 
economic status, race, sex, ethnicity, to be unre- 
lated to intake processing. 

Kiekbusch observed a juvenile court’s operation 
at St. Joseph County (Indiana) in which he col- 
lected record data on 13 suspected determinant 
variables of processing on a 20 percent systematic 
random sample of all delinquency referrals to in- 
take for the years 1970-1971.'* The study found 
the following five “strongest”? predicators of dis- 
positioning: (1) prior disposition index, (2) fam- 
ily configuration, (3) current legal status, (4) 
social control function of complainant, and (5) 
present offense index. His findings show sex, race, 
age, ethnicity to be unimportant factors in intake 
decisionmaking. 

Harris and associates examined 300 recorded 
cases in the intake unit of an upstate county in 
New York State, and found that family and school 
data were far more powerful predicators of sever- 
ity of handling and placement than any past or 
present delinquency information.'® Juveniles with 
poor home situations, poor school performance, 
and residence in low status neighborhoods were 
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generally more likely than any other youngsters 
to be referred by probation for a court hearing. 

Finally, Cohen investigated processing deci- 
sions in three juvenile courts as to formal petition 
vs. informal handling of the case.'® The first court 
was most apt to have formal petitions filed against 
juveniles based on seriousness of the offense, re- 
ferral agency, and the detention decision outcome. 
The second court’s decision to file a formal peti- 
tion was related to the seriousness of the offense, 
the number of previous court referrals, and the 
detention decision outcome. Finally, the decision 
was related in the third court to being idle, being 
referred by a miscellaneous agency, and coming 
from a broken home. The author concluded that 
the factors most closely associated with process- 
ing decisions appear to vary considerably among 
the three courts, and the ability to account for a 
large proportion of the variance in these decisions 
is limited. However, there is “some evidence to 
suggest that nonlegal factors such as being idle 
or being referred to the court by parents, school, 
or welfare agents lead to unfavorable conse- 
quences in terms of the type of treatment meted 
out by the court.’’!* 

It is difficult to summarize the collective find- 
ings of the studies reviewed because of the sub- 
stantial contradictions which they represent. It 
seems ciear that the factors which determine the 
flow of juveniles through intake to court are com- 
plex in themselves and in their interactions, and 
that we know very little about the process 
whereby some juveniles are screened out of the 
juvenile justice system and others formally en- 
tered. This question of which juveniles are ap- 
propriate for informal handling has been a per- 
plexing one for intake units all along, and has 
become more of a problem with the move toward 
greater diversion. The research literature exam- 
ined suggests that intake units are taking a broad 
variety of offense, offender, and family related 
factors in their consideration in the screening 
decision. Such a variety of factors, many of which 
are nonlegal variables, must be assessed in terms 
of fairness, reducing discretion, and increasing 
accountability. 
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The Failure of Probation Intake 


The New York State Family Court Act author- 
izes the Probation Department to perform intake 
screening to determine in which cases it is in the 
best interest of the child and the community to 
proceed with court processing. It does not specify 
the basis upon which this determination is to be 
made. Moreover, the administrative regulations 
of department of probation do not specify the 
weigh of assessment or provide specific guidelines 
for consideration of their respective criteria. For 
example, the General Orders of the New York 
City Department of Probation state merely that: 

A referral to court is to be made when the following 
situations occur: 
1. The refusal of the respondent to participate in the 


intake process, provided the complainant desires to pro- 
ceed. 


2. A request by any party for access to court is made. 

3. A designated felony act is alleged. 

4. Class A & B felonies and assault in the first degree 
other than designated felony acts are alleged. 

5. A case requires legal determination for resolution. 

6. There is need for detention. 

7. A pattern of delinquent behavior appears to exist. 

8. There is a pending delinquency proceeding.18 


As with so much of the juvenile law and admin- 
istrative regulations, little detail regarding prob- 
able cause or sufficiency of evidence is available. 
Factors such as seriousness of present offense, 
past delinquency record, and strength of the alle- 
gations interact with the juvenile’s and parent’s 
cooperativeness, intake’s resources, and the ever- 
present issue of “best interest” of youngster and 
community to make the decision a very complex 
one. As a result, individual intake officers are 
largely responsible for making intake decisions 
based upon informal criteria derived from their 
own experience and observations. 

It has been generally assumed that a large pro- 
portion of the cases which are referred to the 
juvenile court reflect an underlying felony allega- 
tion and/or a pattern of prior adjustments for 
delinquency. Yet, research has found little uni- 
formity in the handling of juveniles at the various 
levels of the juvenile court process and the same 
offense may result in different handling, or differ- 
ent offenses may result in identical handling de- 
pending on the individual officer. The Office of 
Children’s Services Report on Violent Juveniles 
reported that 53.5 percent of juvenile arrests for 
a felony against the person in New York City 
were adjusted at intake, and an additional 27.2 
percent were dismissed or withdrawn at the fact- 
finding hearing.'® Another study of six counties 
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in New York State indicated that an overwhelm- 
ing number of intake officers stated that they 
depended heavily on their perceptions of the atti- 
tude of the youth and his parents in decisionmak- 
ing.’ The study also reported that two-thirds of 
all burglary and about half of all robbery charges 
were adjusted at intake, whereas two-thirds of all 
runaways and half of all truancy and ungovern- 
ability cases ended up in court.*! 

Since some intake officers lack the training, ex- 
perience, and judgment to make screening deci- 
sions wisely, some juveniles who have committed 
serious criminal offenses and who should be ju- 
dicially processed for the sake of public safety are 
handled nonjudicially. Conversely, juveniles who 
do not present any real threat to public safety 
may be unnecessarily processed and suffer the de- 
trimental consequences of being stigmatised as a 
delinquent as a result. The variation in disposi- 
tion of case by offense raises serious questions as 
to the purpose served at intake in such courts. 

How effective in terms of recidivism is proba- 
tion intake? One study indicated that 44.1 percent 
of sampled cases referred by intake to an agency 
re-entered the juvenile justice system on a subse- 
quent complaint or offense within one year of the 
initial contact.*° In fact, the recidivism rate on 
cases referred to an agency was much higher than 
the recidivism rate for any other disposition, i.e., 
adjustment or termination. Another study showed 
that 53.3 percent of the youth in a sample of ad- 
justed cases had been charged with a delinquent 
or criminal act on more than one occasion after 
the adjustment in the study; 27.6 percent had 
four or more charges." 

Finally, intake screening can conserve scarce 
judicial resources. As it has been pointed out, 
more than half of all delinquency cases brought 
to the attention of the courts are handled nonju- 
dicially without the filing of a petition at the in- 
take level. During 1975, a total of 25,668 new peti- 
tions of alleged delinquency were filed in New 
York City Family Court. Out of this total of new 
petitions filed, intake officers closed 15,894 cases 
without referring them to the court for a petition, 
while referring 9,774 for court processing.*! Yet, 
this function is not consistently and fairly per- 
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formed by current intake procedures. In 1975, 34 
percent of delinquency cases petitioned to court 
in New York City were dismissed for failure of 
proof at either the factfinding or dispositional 
level.*® 


Reducing Discretion 


It should stand as a “given” that any court is a 
court of law, where legal matters are processed 
according to regularized procedures and rules, 
where lawyers are central to the presentation of 
cases, and where there is a developed body of case 
law upon which judicial decisionmaking is based. 
Yet, such a legal environment has not character- 
ized juvenile courts until recent years, and, still, 
today, juvenile court adherence to legal regularity 
is erratic. 

It is clear, and understandable, that the juvenile 
court plays only a minor role in preventing or 
controlling juvenile delinquency. Other institu- 
tions and informal arrangements, notably the 
family, are far more important in directing juve- 
niles away from the law violations in which 
nearly all apparently engage at one time or an- 
other, and toward law-abiding social behavior. 
Nevertheless, limited as they may be, the duties 
of the juvenile court and its services are inescap- 
able. And the way in which they are discharged 
is important, if not decisive. A civilized society 
has the right to demand fair, firm response to 
deviant behavior. Serious misconduct by juveniles 
should not and cannot be ignored, nor can threat 
of serious harm to children. 

Agencies of law enforcement and justice are 
the usual instruments to implement social con- 
demnation of intolerable conduct. That they per- 
form their duties faithfully is eminently desira- 
ble; that they perform them with scrupulous 
attention to fairness and procedural regularity is 
vital. The commitment to due process is as im- 
portant in juvenile justice as it is when adults are 
held to account for antisocial conduct. It seems 
fundamental that a case be screened for legal 
sufficiency and appropriateness prior to a social 
analysis where a child would be subject to even a 
“voluntary adjustment agreement” without a le- 
gally sufficient, prosecutable case to justify such 
action. The state, in seeking to promote the “best 
interest of the child,” is not licensed thereby to 
proceed in irregular ways. 

Some discretion on the part of the intake official 
in making screening decisions is not only neces- 
sary but desirable, especially since the filing of a 
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petition and the judicial handling of a complaint 
may well have detrimental consequences. Intake 
officers, however, can and apparently do abuse 
their broad and largely uncontrolled discretion in 
intake dispositional decisions when they exercise 
this discretion in an abritrary or discriminatory 
manner. This is the fact when highly subjective 
value judgments are enforced, or when factors 
such as race, sex, and socioeconomics status, 
which should have no bearing on the intake dis- 
positional outcome, actually 


A Juvenile Case Assessment Unit 


With respect to juvenile delinquency matters, 
the juvenile court should ideally be reserved (and 
have adequate resources) for the deliberate reso- 
lution of cases involving serious criminal] conduct. 
The intake process should protect the court from 
matters which do not require elaborate factfinding 
procedures or “criminal-like” sanctions, i.e., vic- 
timless and/or minor offenses, while still en- 
deavoring to protect society by sending on as 
many legally sufficient cases as possible where 
sanctioning appears necessary. 

The establishment of a juvenile case assessment 
unit within an office of the criminal prosecuting 
attorney of a locality, authorized to screen all 
cases in which there appears to be the possibility 
of a delinquency petition, is a viable alternative to 
the present intake screening service, Current at- 
tempts to devise a new system whereby a proba- 
tion officer would assess the case from a social 
perspective, followed by a prosecutor assessing 
the legal sufficiency of the.case, fail to confront 
the crucial issue of inconsistent patterns of filing. 
The assessment unit, staffed by specially trained 
assistant prosecuting attorneys, would determine 
whether there is a legally sufficient case and 
whether it is of sufficient seriousness to prosecute. 
If a case cannot be prosecuted due to lack of 
evidence, non-legal considerations are unimpor- 
tant to the decision. 

The legislative mandated criteria for deciding 
whether a case should be adjusted or petitioned 
should be seriousness and the circumstances of 
the conduct alleged against the juvenile, the age of 
the juvenile, the number and nature of the prior 
contacts with the court, and the use of the least 
intrusive alternative consistent with the protec- 
tion of society.?7 

Men to Prison: Constitutional Aspects of the 
Burden of Proof and the Doctrine of Least Restrictive Alternative as 


Applied to Sentencing Determination,” Cornell Law Review, Vol. 58, 
1972. 
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(a) Degree of Injury Caused or Risked: In de- 
ciding whether a case should be adjusted or peti- 
tioned to court, the assistant prosecuting attorney 
should be guided by the degree of injury caused 
or risked in a typical case. In choosing among the 
allowable intake dispositions, the APA would con- 
sider the offense in terms of the particular cir- 
cumstances of its occurrence. He/she would be 
guided by the recognition that the greater the ju- 
venile’s responsibility for the offense, the greater 
the justification for a more coercive intake dis- 
position. Mitigating or aggravating circum- 
stances, of course, are factors in choosing a less 
severe disposition. 

(b) Age and Prior Record: The age of the ju- 
venile is also relevant to the determination of the 
seriousness of his/her behavior. In most cases, the 
older the juvenile, the greater is his/her responsi- 
bility for breaking the law. Similarly, the fact 
that a juvenile had a record free of prior serious 
offenses would indicate a less severe intake dis- 
position and vice versa. 

(c) Least Intrusive Alternative: The excercise 
of discretion should be guided by a presumption 
of minimal intervention in the life of the juvenile. 
The least intrusive/restrictive category of intake 
disposition should be considered and rejected by 
the intake official before more restrictive sanc- 
tions are reached. 

Essentially, a case should be petitioned to the 
court when the facts indicate that some form of 
coercive intervention may be necessary to protect 
the community. If this judgment is made, then the 
juvenile’s interest in being given a rehabilitative 
opportunity can only be granted credence within 
the confines of what is necessary to protect the 
community. The juvenile’s maturity, school at- 
tendance and behavior, family situation and re- 
lationships, home environment, and attitude 
should be relevant to an intake screening decision, 
but should assume lesser importance than the 
above legislative-mandated criteria in discretion- 
ary decisionmaking. The factors that are not 
relevant include, but are not necessarily limited to 
the juvenile’s race, ethnic background, religion, 
sex, and economic status. 

Screening for the purpose of determining the 
legal merits of a complaint and for a determina- 
tion of the protection of the community should be 
carried out by experienced, specially trained as- 
sistant prosecuting attorneys. All cases in which 
the facts appear to involve underlying conduct 
which would constitute a felony or a misdemeanor 
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in adult proceedings should be screened to assess 
the evidence, determine whether adjustment is 
appropriate and arrive at a recommendation as 
to whether the juvenile should be free pending a 
hearing. The respondent should have the right to 
counsel if he/she so requests. 

The juvenile case assessment unit should retain 
the discretion to adjust any case alleging juvenile 
delinquency, even if the case involved a serious 
violent crime. By “adjust” we mean a decision 
not to proceed to petition, even though a legal 
case appears to lie. Adjustment may or may not 
be coupled with counseling or referral. If adjust- 
ment is on condition that the juvenile accept coun- 
seling or a treatment alternative, the juvenile 
should have the right to have the case against him 
tested in court if he so wishes. Intake screening 
and the nonjudicial handling of complaints is ex- 
tremely valuable in protecting some juveniles 
against the negative aspects of court processing 
and in diverting legally insufficient cases. Even in 
serious situations, the circumstances are occasion- 
ally such that adjustment is defensible as being 
in the social interest. 

The tasks of the probation service would be 
limited to the performance of social service func- 
tions and referral with respect to cases sent to 
probation for adjustment by the juvenile case as- 
sessment unit after screening. The removal from 
the probation service of the inappropriate quasi- 
prosecutorial role should enable them to concen- 
trate more effectively on their remaining func- 
tions as a service delivery system. The probation 
officer would become freer to deal with the juve- 
nile and his/her family as a direct service pro- 
vider, enabler, an advocate, a mediator, an orga- 
nizer, and a developer. 

The role prescriptions for the probation officer 
functioning in the enabler role is that of guidance, 
advice, and assistance to the juvenile and the fam- 
ily. In the role of advocate, the officer persuades 
other individuals or agencies to represent the in- 
terests of his/her client. The focus is on an orga- 
nization providing the client with services. The 
role of mediator requires the officer to function 
as a negotiator and arbitrator, assisting the client 
in resolving disputes with other peers or with 
organizations or various authorities. The orga- 
nizer role entails functions that resolve around 
social change goals. The focus is addressed to re- 
solve the subtle institutional and societal prob- 
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lems that propel youth into deviancy and delin- 
quency. Finally, the role requirements to fulfill 
the developer’s role is that of nurturing and de- 
veloping the indigenous community so that func- 
tional patterns of adapting to social conditions 
can occur. 

If in the opinion of the assistant prosecuting 
attorney, the case is so legally or factually defi- 
cient that it is very unlikely to meet the legal 
burden of proof, he/she would have the right to 
refuse to proceed to petition. Where the jurisdic- 
tion of the court cannot be legally invoked, or the 
facts are such that conduct constituting juvenile 
delinquency clearly cannot be proved, the case 
should be screened out of the intake process fi- 
nally and entirely. A case which is legaliy or fac- 
tually deficient, would not be sent to the probation 
service for adjustment; instead, juvenile justice 
contact would be completely terminated. If on the 
other hand, the circumstances appear to involve 
matters which militate against adjustment, the 
assistant prosecuting attorney would proceed im- 
mediately to petition. 


A Modicum of Fairness 


Discretion, of course, cuts in many directions; 
it can serve as a tool to treat a juvenile fairly or 
unfairly, harshly or with lenience. While discre- 
tion favoring “leniency” results in frequent news- 
paper and television reports, discretion favoring 
“harshness” or resulting in uniust dispositional 
sanctions goes practically unnoticed by the public 
and its political representatives. Seen in this 
light, legislative requirements that specific cri- 
teria must be met and stated before a juvenile’s 
case is adjusted or petitioned to court at the in- 
take level, might well bring about a greater de- 
gree of fairness at this level. Seen in another 
light, the diminution of discretion at the intake 
level continues the evolution begun by the land- 
mark GAULT decision a decade ago. GAULT and 
its progeny ushered due process rights into the 
factfinding process and, as a result, severely 
limited the great discretion enjoyed by juvenile 
court judges during the adjudicatory phase of de- 
linquency procedings. If there is a re-examination 
of the intake screening process along the lines 
suggested in this article, then it may help to bring 
a modicum of fairness to the screening phase of 
the juvenile justice process as well. 


Improving Services to Foster Parents 
of Delinquent Youth 


By CAROLE D. COLCA AND LouIs A. COLCA* 


HE PURPOSE of this article is to demonstrate 
[Tite value of and critical need for meaningful 

training and support services for foster par- 
ents. Particular attention will be directed at 
training foster parents of older (13-18) acting 
out youth. We hope to defend the practice of using 
foster care placement for such youth by demon- 
strating the feasibility of ‘‘success” when the fos- 
ter parents are equipped with necessary knowl- 
edge and support to weather the inevitable ups 
and downs. The article will be built primarily 
around one case illustration; our own experience 
in fostering a teenage delinquent boy. 


Changing Role 


In the last decade there has been a dramatic 
change in the roles and tasks expected of foster 
parents. Reistroffer found that the increased re- 
sponsibility which is expected of foster parents 
has been accompanied by a decline in worker/ 
foster parent contacts and an increase in more 


complicated children coming into care. (6:25) 


Foster parents are more often finding themselves 
in a treater role without the tools needed to carry 
out this role. 

Traditionally, foster parents have not been 
very aware of the treatment process and know 
very little about what to expect. Poulou found 
that only 34 percent of the foster parents were 
clear on the plan and 60 percent stated that they 
had received little or no help. (5:40) This is par- 
ticularly distressing in light of the Child Welfare 
League of America standards which state: 

A close working relationship with foster parents is 
an essential part of foster family service, to promote 
and safeguard the development and maintenance of 
beneficial foster family care for the child, and, at the 
same time, of appropriate gratification for the foster 
family. (1:52) 

In our case the tools we found useful in coping 
with our foster parent role, were acquired, not as 


* Carole Colca was a social worker for the Shawbridge 
Youth Centers in Montreal, Quebec. Louis Colca was the 
community treatment supervisor for the Shawbridge Youth 
Centers and is currently assistant professor, Community 
Social Services Program, State University College of New 
York at Buffalo. 


part of a formal foster care training program, but 
part of our training as social workers for The 
Shawbridge Youth Centers, an agency for resi- 
dential and community treatment of delinquent 
boys and girls. This agency is committed to differ- 
ential treatment of delinquents and bases its pro- 
gram on Marguerite Warren’s theory of interper- 
sonal maturity levels. (7:373ff) 


I Level Theory 


We do not propose to make this article a study 
of “I-Level” but an explanation of I-Level will 
illustrate the kind of knowledge we found helpful 
as foster parents. In brief, “I-Level” is a human 
developmental theory which follows progressive 
stages of perceptual complexity (i.e., the way in 
which one perceives the world and his relation- 
ship with it). This classification system differ- 
entiates delinquent subtypes within each interper- 
sonal maturity level, according to the meaning 
which the delinquent behavior has for the youth, 
and the way the youth characteristically responds 
to his perceived world. (See table 1) 


TABLE I.—I Levels and Delinquent Subtypes 
Perceptual Level* Delinquent Subtypes 


Level II (A.A.) Asocial Aggressive 
(A.P.) Asocial Passive 

Level III (C.F.M.) Immature Conformist 
(C.F.C.) Cultural Conformist 
(M.P.) Manipulator 

Level IV (C.I.) Cultural Identifier 


(S.E.) Situational Emotional Reaction 
(N.X.) Neurotic Anxious 
(N.A.) Neurotic Acting-Out 
* The large majority of delinquent youth fall within these 3 levels. 
It is important to remember that these levels are degrees on a con- 


tinuum so that the characteristics of a given level are of graduated 
degrees within that level. 


For example, a youth described as I-Level four 
would have developed an internalized set of values 
by which he judges himself and others, sometimes 
being very rigid and opinionated. He is able to 
perceive needs and motives in interpreting be- 
havior and can differentiate and characterize 
others. These are only some of the factors as- 
sessed in determining I-Level. Various delinquent 
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Youth possessing the same degree of complexity 
may still respond to the world differently. For 
example, a delinquent described as “situational 
emotional” would be a youth who seems to be de- 
veloping normally with a healthy self-concept. His 
delinquent behavior is his way of reacting to a 
crisis in his environment or within himself. On 
the other hand, a youth classified as “neurotic 
anxious” has a long standing negative self-con- 
cept, which gets cyclically reinforced by delin- 
quent behavior. He tends to be depressed and 
openly verbalizes his feelings of inadequacy in 
order to gain support, always seeking someone to 
“help” him solve his problems and reduce his 
anxiety. In the following case illustration the 
youth was classified as low I-Level 4 “neurotic 
anxious.” 


Case History 


Joe was 17 years old, had a history of alcohol 
and drug abuse, chronic behavior and truancy 
problems in school, vandalism, shoplifting, one 
car theft, one assault charge, and several charges 
of breaking and entering. The father was a re- 
cently reformed alcoholic and the parents had a 
history of violent marital discord. They found Joe 
to be unmanageable and had him placed in a resi- 
dential treatment center for alcoholics. Joe ran 
away from the center twice. The social welfare 
court then placed him in detention for 3 months 
on a delinquency charge. During the 3 months 
following his release from detention he tried 
placements in a group home, his parents home, 
and a semi-independent living arrangement. Each 
of the alternatives failed. 

Joe’s intake tests had indicated a high degree of 
social maladjustment and his asocial index (4) 
predicted a high likelihood of his continuing a 
delinquent pattern. When his last placement 
failed abruptly and residential treatment was 
deemed inappropriate we volunteered to accept 
him as an emergency foster child. He has been 
with us ever since. 


Predicted Phases of Treatment 


I-Level studies have shown a predictable series 
of phases through which the youngster of a par- 
ticular level and subtype pass during successful 
treatment. (9) There are three gradual stages in 
the treatment of “neurotic anxious youth.” Dur- 
ing stage one he is drawn to someone who shows 
concern. He will develop a positive relationship 
with a treater rather quickly, and will conse- 


quently curb his delinquent behavior at the outset. 
He will look to the treater as someone to solve his 
problems for him. However, he is also afraid of a 
close relationship and will feel compelled to un- 
dermine and test it after a short time. 

If the relationship survives the testing, it will 
move to the second stage, which will include iden- 
tification and transference. As the relationship be- 
comes closer the neurotic anxiety will escalate and 
he will need to act out to relieve it (i.e., acting out 
and its consequences give him an explanation of 
his anxiety). At the same time, he will be a “super 
client” to please the treater. He often attempts to 
overperform and sets himself up to fail at the 
unrealistic expectations he has set. This serves to 
reinforce the neurotic cycle. If the treater can 
provide the necessary controls, but remain accept- 
ing as the youngster “bares his badness,” the 
child will begin feeling that he is basically o.k. 
As the relationship deepens he will borrow ego- 
strength from the treater, become more relaxed 
and be more confident in his capacity to change. 

As the process moves into the third stage, the 
youth has resolved most of his neurotic need to 
fail. His progression through the stages result in 
his now feeling okay about himself. He is able to 
use his own ego strength. He has hopefully moved 
to a higher perceptual level and/or resolved his 
longstanding neurotic conflict. 

When we took Joe as a foster son we were not 
consciously expecting to follow through the “I- 
Level” treatment process. We were simply provid- 
ing a home for him. However, we came to realize 
that a foster parent of a disturbed youth inevi- 
tably is in a role of a treater, if not the primary 
treater. 


Case Illustration 


The first month Joe was with us he was very 
considerate, conforming, grateful and very good 
with our other three natural children. There was 
no acting out of any kind. One could easily get 
the impression that if Joe were with a family who 
provided acceptance, nurturance, and structure, 
he would live happily ever after. During this 
period, however, he vented al! his hostility against 
his parents, whom he would call or visit about 
once a week, always ending in an exchange of 
verbal abuses, leaving him feeling bad. 

After 4 or 5 weeks the “honeymoon period” 
ended abruptly. This seemed to coincide with two 
conditions. Family counseling with Joe and his 
parents was gradually reducing the hostility in 
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their relationship. This blocked his needed safety 
valve to release his pent up anxieties. This also 
removed a source of guilt for him to wallow in 
periodically. He was no longer in his familiar 
“bad me” role. At the same time, our relationship 
with him was becoming closer, and he needed to 
test it out. How much did we really care and could 
we really control him? 

He began to test the structures we had set up. 
He would come home drunk or stoned two or 
three nights in a row. After a confrontation, he 
would settle back into super conformity again for 
a week or two. Our approach was twofold: (1) 
We provided safe battlegrounds—rules which, 
when broken, would not be too serious, but would 
satisfy his need to periodically break the con- 
formity pattern; (2) we consistently confronted 
him with caring, nondestructive messages. We 
talked to him about the “honeymoon period” and 
inevitable conflicts of living together. He gradu- 
ally became more secure about our intentions of 
working on and resoiving problems rather than 
giving up on him. 

This phase lasted a few months, with various 
fluctuations. Durine this time there were signs 
that the identification process was beginning to 
occur. He began taking on expressions, likes and 
dislikes, and voicing opinions that sounded like 
ours. A close relationship had developed. During 
the emerging second phase, two predictable pat- 
terns became apparent. He would set up unrealis- 
tic goals and plans (re: saving money, working 
hours, abstinence from drinking and smoking) 
which he could not live up to. He frequently 
failed, which periodically reinforced his feelings 
of inadequacy and need for help. He also became 
more intent upon telling us how “bad,” ‘“worth- 
less” or ‘“dumb”’ he was or had been. 

At about the fifth or sixth month we weathered 
a severe testing period which might have been a 
matter of transference on his part. For about 2 
weeks he not only broke many rules and shunted 
his responsibilities in the house, but became irri- 
table to us and our three children. He seldom 
came home except to eat and sleep and would not 
talk to us. It was an extremely difficult and drain- 
ing period for us. We constantly confronted with- 
out rejecting him. We helped him see how he 
seemed to be trying to set up the destructive par- 
ent/child relationship he had always known at 
home. This critical period eventually was resolved 
and was a major breakthrough in the treatment 
process. He acknowledged that it, was the first 


time he had come out of a “battle” still feeling 
good about himself and the other people. When 
he finally realized that we knew his most negative 
traits and characteristics, but still accepted him, 
he became noticeably more relaxed. There was a 
definite reduction in the neurotic fluctuations of 
“super good” and “super bad.” 

We seemed to be at the brink of stage three 
when we made a major geographic move. Joe 
came with us. It was probably during this period 
when our need for support services was the 
greatest and they were least available. We all had 
adjustment problems of our own to contend with. 
Superficially, Joe made an incredibly smooth ad- 
justment. He decorated his room, made friends, 
got into a high school equivalency program and 
found a part time job. However, as is sometimes 
the case with treated ‘“NX’s,”’ he seemed to 
change from his inadequate dependent stance to 
the opposite extreme. His super adequacy and 
overconfident stance blocked his willingness to 
deal with his mixed feelings associated with re- 
locating, which were beneath the surface. At the 
same time, we were experiencing feelings which 
were hard to cope with; we found ourselves less 
patient and tolerant of him. It seems we had lost 
our sense of “neutrality” towards him. He no 
longer was a needy youngster we were treating. 
To our new neighbors and friends Joe was our 
son. We found his crude language and his low per- 
ceptual abilities irritating. His new egocentricity 
also strained the relationship. Tension began to 
build, and we faced another full fledged testing 
period. First, our other three children became his 
scapegoats until we could no longer leave them 
alone with him. The tension came to a climax 
when he came home drunk and boisterous when 
we had a young girl babysitting. The same even- 
ing he informed us that he had stolen money from 
us a week earlier. He acknowledged that it was his 
way of retaliating because he felt we no longer 
cared about him. At this point, I believe our Par- 
ent Effectiveness Training and interviewing skills 
were crucial in being able to hear him and also 
express our needs strongly and clearly without re- 
jecting him. 

At the present time, after having Joe as a fos- 
ter child for 11 months, we feel he has come a 
long way. Or observations are supported by the 
dramatic differences in his intake and discharge 
tests done by Shawbridge Youth Centers. In every 
area on the Jesness Inventory (4) his scores 
dropped to within standard deviation of nondelin- 
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quents. The A-social Index dropped significantly 
and, at discharge, indicated that he was no more 
likely than the average nondelinquent of his age 
to engage in delinquent behavior. Drug and alco- 
hol abuse are no longer an issue. As a matter of 
fact, we always treated his use of them as a symp- 
tom rather than the problem. There has been no 
delinquent behavior. There has been an incredible 
change in his attitude toward school, as indicated 
by his recently making the honor role. We feel 
that his neurotic patterns have greatly decreased, 
and his self-image has improved greatly. 

This is not to say that everything is now smooth 
and conflict free. Joe’s neurotic behavior has 
greatly decreased but is not absent. His percep- 
tual level and degree of insight is still low. We 
still feel the need for, and lack of, support serv- 
ices. It would be helpful to have a social worker 
to help us sort out feelings and re-evaluate our 
commitments and serve as a third party in resolv- 
ing difficulties. Our point is that the placement 
has been successful. Positive changes and growth 
have taken place and he is no longer involved in 
destructive behavior. We strongly believe that 
the placement would most likely not have survived 
the 11 months without knowledge and training in 
I-Level and Transactional Analysis (3), which 
gave us an enlarged perspective. This helped us 
avoid becoming discouraged or self-blaming. Par- 
ent Effectiveness Training (2) and our interview- 
ing skills equipped us with the communication 
skills to deal with the crises. 


Implications 


It is not our assumption that one can always 
predict patterns of behavior on the basis of any 
one theory, nor are we presuming that one case 
study can be generalized to all other cases. Each 
youth has his own strengths and weaknesses, 
personality and characteristics which will affect 
the process. It is the mutual interaction which will 
determine the success or failure of the placement, 
and in the final analysis, credit for the success lies 
primarily with the youth who undergoes the 
change. 

Through our experience, we have come to real- 
lize the inadequacy of traditional foster care sup- 
port services as well as the critical need for them. 
This is especially true of foster parents of chil- 
dren whose situation and problems are more com- 
plex and their behavior affords less gratification 
in the parent-child relationship. Wildy points out 
that: 


because these children need special environmental treat- 

ment and these foster parents have undertaken the job 

of providing this treatment, the education of the foster 
parent for the job assumes more importance than usual. 

(10:3) 

Education alone is not a panacea. Foster par- 
ents also need the support of the foster care 
worker. Four vital roles the foster worker can 
fulfill in supporting the foster parent are: (1) 
Being a sounding board for both the youth and 
the foster parent, (2) assisting the youth and the 
foster parent in resolving difficult situations, (3) 
helping to clarify to the foster parent the dy- 
namics of the treatment process they are living 
through with the youth, (4) and advising the fos- 
ter parents and child of available resources. 

We have too often witnessed a common self- 
defeating pattern of placement breakdowns. Ini- 
tially the foster parents feel the youth is doing 
great and there are no problems. During the next 
month or two, the testing period starts, the foster 
parents become disillusioned and discouraged, and 
the placement fails. Studies have found that fos- 
ter parents inevitably feel responsible for the out- 
bursts of disturbed behavior and are inclined to 
blame themselves. (8) 

For the youth it means another set of failures 
and rejection, again reinforcing his negative self- 
image. He becomes increasingly damaged emo- 
tionally with each failure. For the foster parent, 
it is the end of a draining and frustrating experi- 
ence, in which they are left with feeling of failure. 
They are also often lost as a placement resource. 


Conclusion 


Recently attention is being paid to the initial 
training needs of foster parents. Unfortunately, 
training has not yet become sufficiently differen- 
tiated to meet the needs of foster parents of emo- 
tionally disturbed youth. Their needs are drastic- 
ally different and specially designed services are 
needed. It is our belief that if foster parents: (1) 
were equipped with an understanding of the 
phases of treatment and the child’s needs; (2) 
understood the youth’s need for testing, (3) were 
given pertinent theoretical background informa- 
tion to help interpret and evaluate the youth’s 
behavior and feelings, (4) were more aware of 
community support system and resources, and 
(5) received training in communication skills, 
then these placements would be surviving and 
succeeding. 

In conclusion we feel that with additional train- 
ing and supports, foster homes can be a viable and 
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valuable resource for a certain segment of the 
delinquent population, which is currently being 
treated (or not being treated) in residential in- 
stitutions and group homes which are more ex- 
pensive and not as appropriate. 
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One County’s Approach to the Diversion of 
Youth From the Juvenile Justice System 


By JAMES J. FOWKES 
Executive Director, Youth Services Agency, Doylestown (Bucks County), Pennsylvania 


ITH the development of more systematic 
W diversion, communication and planning, 

hundreds of Bucks County youth are being 
seen just prior to or soon after initial contact with 
the law enforcement system and are being of- 
fered service options other than juvenile court. 
In 1975, nearly 1,000 youth were petitioned to the 
County’s juvenile court for status offenses. Hun- 
dreds were adjudicated delinquents for status 
offenses. As of the first 3 months of 1978, less 
than 25 status offenders have been petitioned 
to court and only two have been adjudicated as 
ungovernable dependents. Bucks County efforts 
have resulted in greater accessibility and ac- 
countability of services requested by parents, 
police, school personnel and agencies as well as by 
youth themselves. The systematic diversion of 
youth from the court process has led to more 
appropriate resolution of crisis and conflicts 
developing around the unacceptable behavior of 
troubled youth and families as well as to greater 
cost effectiveness. Approximately 75 percent of 
the youth being diverted are directed into general 
community resources and private programs at a 
further cost benefit to public agencies of the 
County. 


The Beginning 
This was not always the situation in Bucks 


County. In 1975, despite the existence of num- 
erous youth serving programs and despite the 
expenditure of millions of dollars annually for 
services to deliquent, dependent and deprived 
youth, there were very few alternatives to court 
involvement for troublesome youth. There was a 
lack of active collaboration among departments 
and programs to appropriately handle the in- 
creased number of such youth. There was an 
absence of effective methods at the local level 
for referring status offenders to services, and 
follow up to confirm the suitability and delivery 
of services was inadequate. 

If youth were to be diverted from court in- 
volvement, a process needed to be mobilized to 
foster maximum use of already existing com- 
munity programs and resources outside the 
juvenile justice system. To achieve such utili- 
zation, it was considered important that mech- 
anisms be developed to provide for increased 
service accessibility, communication, interaction, 
and mutual support. 

Bucks County, which has a population of ap- 
proximately 450,000, of which approximately 
80,000 are youth between 10 and 17 years of age, 
has a total land area of over 600 square miles. 
Approximately 57 percent of the County’s 160,000 
children (ages birth to 17 years) live within 155 
square miles or 25 percent of the County’s total 


| 
| 

RS 
4 

Bis 

( 

at 

4 

4 

t 


38 FEDERAL PROBATION 


land area. Approximately 43 percent of the Coun- 
ty’s children (ages birth to 17 years) live 
throughout the remaining 464 square miles. It 
was reported in 1975 data from the Pennsylvania 
State Police, Bureau of Research and Develop- 
ment, that between 5,000 and 6,000 of these youth 
come into some contact with law enforcement 
officers each year. It was estimated that upwards 
of 1,000 such cases involve serious or repeated 
status offenses. Such behavior often involved 
running away, truancy, drinking and being unruly 
or uncontrollable. 

Beginning with a resolution by the County 
Board of Judges in February of 1975, aggressive 
action was taken in Bucks County to develop a 
systematic means of diverting status offenders 
from the juvenile justice system. Joint judicial 
and executive policy toward this end was for- 
malized in a County Resolution of August 1975 
establishing the Youth Services Agency. Working 
in conjunction with efforts at the community, 
school, students, police and court levels to divert 
youth from formal court involvement, the Youth 
Services Agency (Y.S.A.) has been able to im- 
plement effective approaches for: (1) expanding 
the use of community resources, (2) improving 
service accountability, (3) increasing community 
awareness and interest in the needs of youth, and 
(4) diverting youth from juvenile court. 


Broad Based Support 


The general management of the Y.S.A. is vested 
in the Y.S.A. Board of Directors. Members of 
this Board consist of: three county commission- 
ers; three judges; three school superintendents; 
three adult citizens from the private sector, two 
youths under age 18; the president of the County 
Police Chiefs Association; Chief of the Juven- 
ile Probation Department; the Director of the 
Child Welfare Department; the Director of 
C.E.T.A. Programs; the Director of the Drug and 
Alcohol Commission; the Director of Mental 
Health and Mental Retardation Department; the 
Director of Special Education for the countywide 
Education Unit; the County Administrator; and 
others participating from time to time on various 
task force groups. 

The Y.S.A. Board meetings are held twice each 
month. One meeting is held to discuss current 
business and issues pertinent to the operation of 
the Y.S.A. The second meeting is set aside for a 
panel discussion on related youth needs and is- 
sues. These panel discussions serve as a form for 


the recurrent exchange of ideas and viewpoints of 
community representatives, professionals, gov- 
ernmental leaders, and the youth themselves. 

The youth serving and law enforcement agen- 
cies working in concert with the Y.S.A. staff in- 
clude those participating on the Y.S.A. Board 
as well as the front line staff of private programs, 
of district justices and magistrates, of schools 
and of police departments throughout the County. 
From the beginning, local contact with youth by 
police was seen as a crucial point of diversion in 
that it precedes formal arrest or petition. It was 
suggested that youngsters referred to the Y.S.A. 
at the point of police contact would not be sub- 
jected to extensive legal processing and labeling 
that might occur if they were diverted at a later 
point. The Y.S.A. explored this notion with the 
Police Chiefs Association of the County at a meet- 
ing attended by the district attorney of Bucks 
County and the County’s chief of juvenile pro- 
bation. Following supportive statements on the 
concept by the district attorney and the chief of 
juvenile probation, the police chiefs expressed 
their interest in implementing the diversion 
system and suggested that regional meetings be 
arranged to discuss the concept with the officers in 
their respective departments. One of the major 
efforts of the three regional meetings subsequently 
conducted was to convince the officers that the 
Y.S.A. would be effective in dealing with troubled 
youth and in obtaining alternative services. 

In addition to regional meetings, staff also met 
individually with police officers assigned to work 
with youth. The staff assured them that the Y.S.A. 
would be able to handle disruptive and troubled 
youth brought to their attention and listened to 
the concern and advice of officers regarding the 
problems of youth and the need for service. 
Through repeated contacts and close communi- 
cation with these police officers, the staff eventu- 
ally established a personal rapport with them. The 
mutual respect and commitment developed be- 
tween the Y.S.A. and the police has been essential 
to the successful diversion of youth from the 
juvenile court. 

Although local contact with troubled youth by 
school personnel was viewed as a step removed 
from the law enforcement community, it was 
nevertheless considered an important point of 
diversion. A process similar to that carried out 
with the police was conducted within the school 
community. Presentations were made to the Bucks 
County Student Forum (High School Students) ; 
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the Association of School Administrators and to 
groups of school teachers and guidance staff 
throughout the 13 school districts of the County. 
The establishment of close working relationships 
between the Y.S.A. staff and the school personnel 
has been a key factor in the successful diversion 
of the youth from involvement with the juvenile 
justice system. 

The shared benefits most often expressed by 
the police and schools has been a reduction in the 
extended time and confusion that often resulted 
previously when they attempted to obtain help 
for a youngster. In addition to working Monday 
through Friday from 8:30 a.m. to 5:00 p.m., the 
Y.S.A. is available for 24-hour on-call crisis 
coverage through the police radio room which 
functions as a central emergency communications 
center for the entire county. 


Agency Operations 


Y.S.A. operations consist of several components. 
Staff operates from two offices which are located 
22 miles apart. There are currently 11 full-time 
employees. Field placement opportunities are of- 
fered for student interns, and volunteers are 
utilized. To date 3,000 hours of service have been 
rendered on behalf of youth by approximately 100 
volunteers. Forty of these volunteers make up a 
network of overnight and weekend housing re- 
sources for youth who were formerly placed in a 
lockup facility. 

The intake and referral component receives re- 
ferrals from juvenile probation officers, police, 
schools, parents, youth and agencies; classifies 
the youngster’s need; links the youth with ap- 
propriate public and private resources in the 
community; and maintains regular followup on 
each youth. A minimum of one followup is 
scheduled 1 week after the first contact with the 
youth. Subsequently, a minimum of three follow- 
ups occur in 3-week intervals and then monthly 
thereafter if all is proceeding smoothly. Regularly 
scheduled followups generally involve: contact 
with family and youth; contact with the agency 
actively addressing the problem; and contact 
with the initial referring agent. 

Additional contacts and field interaction also 
occur. For instance, crisis intervention is provided 
for youth who require more immediate attention. 
With waiting lists of 3 weeks to 4 months in 
existing agencies, there are youth who police and 
school authorities feel are not getting service 
when need or when alternatives to court are 


requested. These youth receive more active Y.S.A. 
contact while waiting for an appointment with 
an agency or while displaying what some call a 
“Jack of motivation.” In some cases, Y.S.A. sug- 
gests behavioral contracting. Contracts are pre- 
pared in positive terms and involve a direct 
exchange of responsibilities and privileges be- 
tween youth and parents. Staff serves as tempo- 
rary facilitator, performance evaluator, and arbi- 
trator. 

A life skills component has also been imple- 
mented to support the development of practical 
living skills by 16- and 17-year-olds caught in the 
situation of being “on their own” before various 
personal and social adjustment issues have been 
resolved. A Life Skills Counselor assists these 
youth in pursuing community resources such as 
employment, living quarters and educational pro- 
grams. 

To succeed in the above efforts and to have 
some impact on the goal orientation of the so- 
called problem youngsters, approaches need to be 
inclusive of the broader community. To this end, 
the Y.S.A. is actively engaged in the develop- 
ment of ways to increase opportunities for 
communication and interaction between govern- 
mental officials, school personnel, law enforcement 
officers, citizen volunteers, service agencies, com- 
munity organization, parents and youth. 

Growing from the Y.S.A. Board structure es- 
tablished to bring the various sectors of the 
community together, three examples of such com- 
munication and interaction include: (1) A 
monthly panel discussion on youth related issues 
and needs; (2) the publication of Closer-Ties, a 
bimonthly newsletter; and (3) the provision of 
the Resource Information Bank Service (RIBS). 

As mentioned earlier, the panel discussions 
have provided an informal forum for regularly 
scheduled dialogue on various youth related issues. 
Each discussion has been transcribed by a court 
stenographer, and an edited compilation of the 
discussions is being prepared. Topics have in- 
cluded: “Parent Child Conflicts”; “Integrated 
Service-Delivery”; “Law Enforcement”; “Parent 
Training”; “Youth Needs”; “The Status Of- 
fender”; “Addiction”; and “Interdepartmental 
Cooperation.” 

Publication of Closer-Ties is intended to keep 
the community informed of Y.S.A. activities and 
to serve as an additional opportunity for commu- 
nication. Articles are written by local govern- 
ment leaders, youth, volunteers, school officials, 
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agency representatives, and police officers. The 
assumption behind this newsletter is that the 
sharing of information can promote closer ties 
among those interested in the successful develop- 
ment of youth. 

The Resource Information Bank (RIBS) is a 
cross-referenced library on a wide assortment of 
programs, services, community issues, legislation, 
regulations and other subjects related to children 
and youth. Anyone wishing to include information 
on their programs or area of interest can submit 
it to the Y.S.A. offices for deposit in this central 
“bank.” The resource bank is open to anyone in- 
terested in reviewing or using material for 
reference purposes. 

One final aspect of Y.S.A. operations is its 
research and planning work. Research has cen- 
tered on the assessment and identification of youth 
needs. Steps are being taken to develop services 
for youth in accordance with needs based plan- 
ning. During 1976 and 1977, the Y.S.A. conducted 
a Community Resources Inventory and Needs 
Survey among 30 youth serving agencies and 40 
police departments in the County. A Youth Needs 
Survey was also administered in 1977 by the 
Y.S.A. in nine public school districts and four 
parochial high schools to a total random sample of 
1,289 youth between the ages of 12 and 18 years. 
The data collected in these surveys is currently 
being analyzed. Interim reports will be prepared 
to assist in planning activities during 1978 and 
1979. The first report was scheduled to be com- 
pleted in June of 1978..One purpose for this re- 
search is to provide the County with base-line 
information concerning the needs of youth as per- 
ceived by youth as well as by professionals 


working with them. It is assumed that such in- 
formation will foster more responsive planning 
for and with youth. 

Y.S.A. planning efforts during 1977 also in- 
cluded preparation of the 1978 Annual Plan for 
Children and Youth Social Services in Bucks 
County. This Plan projects those services to be 
funded under the Pennsylvania law known as Act 
148 and as mandated by the Pennsylvania Public 
Welfare Code. Services involved include: adop- 
tion, counseling, service planning, day treatment, 
foster care, shelter care, day care, protective ser- 
vices, child abuse services, group homes, insti- 
tutional facilities, secure residential and detention 
services, homemakers and supervised independent 
living. These services will reach about 6,000 
children and youth during 1978. 


Conclusion 


As described above, the organization and ac- 
tivities of the Y.S.A. demonstrate one County’s 
determination and commitment to deal more ef- 
fectively with an acting out but noncriminal 
segment of the youth population. However, the 
task called for more than diversion from court. 
It called for the organization of resources which 
would impact the situation of the youth following 
diversion. 

Action taken on the County’s 1975 Resolution 
has engendered: (1) broader use of existing 
community resources, (2) greater service ac- 
countability, (8) increased awareness and interest 
in the needs of youth, and (4) expanded oppor- 
tunities for youth to resolve problems they 
encounter while growing up. 


HE NEED for effective diversion programs to help the juvenile offender has led 
to many innovative approaches to reduce juvenile recidivism. Effective alter- 


natives are sorely needed within the field. 


—THOMAS R. COLLINGWOOD, PH.D., et al. 
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The Origin of the American Jail’ 


By J. M. MOYNAHAN AND EARLE K. STEWART, PH.D.** 


AILS are institutions with a long, interesting, 

colorful and somewhat unsavory history. 

They are facilities as old as any in this coun- 
try, yet regardless of their age, they are not well 
studied. In fact, of all the facilities which make 
up our criminal] justice system jails are the insti- 
tutions we know the least about and understand 
the least. 

Jails are central to the operation of the crimi- 
nal justice system in America. Annually they are 
responsible for incarcerating millions of people. 
Those locked into them are a heterogeneous pop- 
ulation consisting of men, women, and children 
who have committed a variety of offenses from 
the most trivial to the most bizarre. The many 
such institutions across the Nation vary tremen- 
dously in physical operation, age, facilities avail- 
able, staff numbers and a variety of other ways; 
consequently there are no “typical” jails. 

Before continuing our discussion let us provide 
a definition and description of the function of the 
American jail. It is a confinement facility author- 
ized by local or state laws to hold individuals for 
periods in excess of 48 hours,' and in most states 
is administered on a city or county level.? This 
administration often falls under the supervision 
of the chief of police, sheriff, or one of his desig- 
nates.* 

Facilities which by law can incarcerate people 
for shorter periods of time are referred to as 
“temporary holding facilities,” “police lockups,” 
or just “lockups.” This discussion will center 
around the topic of jails rather than lockups. 

Jails in the United States are institutions which 
confine or hold individuals for limited periods of 
time, usually not in excess of one year. Confine- 
ment may be while the individual (1) is awaiting 
trial; (2) is being held for another jurisdiction, 
such as another city or county or a prison, mental 
hospital, or work-farm; (3) is being held in pro- 
tective custody or as a material witness; (4) is 
serving a sentence. 

These locally run jails are often confused with 


* This is a revision of a paper delivered to the American 
Society of Criminology, Atlanta, Georgia, 1977. 

** Mr. Moynahan is assistant professor of sociology and 
criminal justice at Eastern Washingion University. Dr. 
Stewart is professor emeritus of sociology at Eastern 
Washington University. 


state administered prisons.‘ In popular literature 
we often find an interchange of the two terms, 
one being used for the other, but prisons perform 
very different functions.® They are institutions 
which house people found guilty of crime(s) 
(most generally a felony) and sent there for pun- 
ishment or treatment. Prisons are usually larger 
in size and confine more people at one time, al- 
though there are exceptions: some jails house 
several thousand people. 

In making comparisons, we generally find that 
jail populations are smaller than those found in 
prisons. Prison populations are more stable in 
that there are fewer people going into and coming 
out of them at any period of time, while jails have 
a constant stream of traffic. Prisons are often 
isolated from population centers; jails are usually 
located within such centers. Public attention is 
more often directed at prisons because they have 
been more widely publicized. 

Jails are central to the operation of the criminal 
justice system, but they have generally been over- 
looked, both by professionals and by society in 
gzeneral.® This excludes some of the negative pub- 
licity certain ones have received because of riots, 
shootings, stabbings and other situations that are 
only temporarily in the spotlight and soon for- 
gotten. 

Interests in jails has not found its way into the 
academic world either. Corrections books spend 
very little time discussing jails; criminal justice 
texts generally only refer to them in passing; 
there are very few college courses taught dealing 
to any degree with jails and only a handful of 
academics have been, or are, concerned with the 
topic. They are probably the most understudied 

1 This period of time may vary somewhat between states. The 1970 
survey of jails uses the 48-hour figure to distinguish between jails and 
other holding facilities. See National Jail Census, 1970 (Washington, 

.C.: Law Enforcement Assistance Administration of Justice, 1971), 

2 There are some states in which jails are administered on a state 
level. These states are Alaska, Connecticut, Delaware, Hawaii, Rhode 
Island, and Vermont. 

2 Recently there has been a move in some jurisdictions to place jails 
under departments of corrections or similar groups. 

4 The Federal government also administers some prisons. 

5 Some counties have what they term county prisons. These “‘prisons’”’ 
are locally administered and perform the same function as the jail 
except in some areas they hold only convicted inmates. 

6 In the last 40 years there have been only three substantial studies 
of American jails. See Op. Cit. National Jail Census, 1970; Survey of 
Inmates of Local Jails, 1972 (Washington, D.C.: Law Enforcement 
Assistance Administration, U.S. Department of Justice, 1972); and a 
study of 118 jails contained in Charles L. Newman and Barbara R. 


Price, Jails and Drug Treatment (Beverly Hills: Sage Publications, 
1977). 
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and under-researched parts of the criminal justice 
system—-yvet jails are an integral part of the total. 

In order to understand the jail and its position 
in society today, we must become familiar with 
the historical development of this institution—a 
development which involves many years. As much 
of our law and many of our confinement institu- 
tions are patterned after those found in England, 
let us turn our attention to their development 
which was prior to the establishment of the col- 
onies in America. 

Confinement in some form is probably a very 
old practice and the precise history of early incar- 
ceration is shrouded in the mists of history. There 
were places to hold people in early Egypt, Greece 
and Rome, and we are quite sure that the process 
of confinement appears in most groups when 
people evolve from an extended family or tribal 
system into a different social and political system. 
This parallels the development of urbanism. 

When people lived in small, family-related 
groups, violations of social codes were matters 
settled between the group the offender was a 
member of and the group of the offended. Soon 
these developed and merged into larger units. 
When this happened, social codes became more 
complex and increased in number, and as this oc- 
curred, punishment of serious violators became 
the responsibility of the larger unit and not of the 
person or group whose rights had been trespassed. 
Codes were written, public law was established, 
and a system of criminal justice evolved, so that 
a place had to be established to house suspected 
offenders to assure their presence at some sort of 
trial. Although these confinement places may have 
been pits in the ground, cellars or whatever, they 
performed the function of a jail. As we look at 
England we can see how this occurred. 

During the pre-Norman period the criminal 
justice system did not usually involve confine- 
ment. In the Anglo-Saxon period, which began 
about the middle of the fifth century, the reaction 

7 The Contents of the paper are based upon the forthcoming publica- 
tion by J.M. Moynahan and Earle K. Stewart, The American Jail: Its 
Development and Growth to be published by Nelson-Hall Publishers, 325 
W. Jackson Blvd., Chicago, IL 60606. They have granted the authors 
permission to use parts of the book. 

* Black’s Law Dictionary defines blood feud, ‘“‘Avenging the slaughter 
of kin on the person who slaughtered him or on his belongings. Whether 
the teutonics or the Anglo-Saxon law had a legal right to blood-feud 
has been disputed, but in Alfred’s day it was unlawful to begin a feud 
until an attempt had been made to exact the price of the life.” 

® For a discussion of the development of English law and crime dur- 
ing this period, see Clarence R. Jeffery, “‘The Development of Crime in 
Early English Society,” Journal of Criminal Law, Criminology and 
Police Science, Vol. 47 (March-April 1957), pp. 647-666. 

10 Louis N. Robinson, Penology in the United States (Philadelphia: 
The John C. Winston Company, 1922), p. 33. Jails may have predated 
the eleven hundreds by as much as 200 years. See Ralph B. Pugh, 
Imprisonment in Medieval England (Cambridge: At the University 


Press, 1968) and George Ives, A History of Penal Methods (Originally 
published 1914, reprinted by Montclair, NJ: Patterson Smith, 1970). 


to crime was direct and straightforward. The 
family or kinship group rather than the state was 
considered the injured party, and it took action. 
It was the family that was regarded as having 
committed the crimes of its members; it was the 
family that had to atone, or carry out the blood 
feud.* As time went by, payments in the form of 
money were established, and in this way the blood 
feud was replaced by a system of compensations. 

As the feudal system developed in England, 
roughly between 700 A.D. and 1066 A.D., a sys- 
tem of “wer” and “wite” developed. “Wer” was 
the financial compensation paid to a family group 
if a member were either killed or injured, whereas 
“wite” was a public fine payable to a lord or king. 
Thus, we see the beginning of the process 
whereby compensations are received by lords or 
government rather than kinship groups.® 

During the latter part of the Anglo-Saxon 
period shires (counties) were developed. The 
chief law enforcement officer and judicial officer 
in each county was the “shire-reeve” (sheriff) 
who was appointed by the crown and represented 
the king in all local or national matters. 

Part of the sheriff’s responsibilities was to col- 
lect compensations due the king as well as rents 
from the crown’s vast royal estates. It became one 
of his main responsibilities to collect rents and 
fines, a major source of the king’s income. And it 
is at this time that the development of the jail 
became closely related to the duties of the sheriff 
and his office. There was a need to confine people 
who transgressed against the king as well as 
against others. 

The exact date of the establishment of the first 
English jail is not known. In 1166 A.D., Henry II 
through the Assizes of Clarendon required that 
each sheriff in each county shire established a jail. 
However, jails (often called prisons) are reported 
in the literature of the tenth century.!° After 1166 
A.D., one could find an assortment of them in 
England. Some were administered by sheriffs, 
some by the municipal or city government, and 
others by religious orders. The early function of 
these jails was primarily to hold individuals until 
their trial; after trial; if found guilty, they were 
sanctioned via whipping, amputation, loss of 
sight, and many other gory punishments. If they 
did not die from one of these sanctions, they would 
be released. With few exceptions, jails were not 
used to punish individuals. 


Many jails of the 11th through the 15th century 
were located in pre-existing structures or loca- 
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tions such as towers, cellars, dungeons, and under 
bridge abutments. In some of them there were 
elaborate groups of rooms, while in others only 
a single room. In time, part of the work of run- 
ning jails was given to private persons, whose 
only responsibility was to insure the custody of 
those confined. These keepers were interested in 
obtaining fees from inmates, who were charged 
for food, clothing, spirits, bedding, and about 
everything else.!! 

Until about the 16th century, jails were in ter- 
rible physical condition and psychological condi- 
tions were as poor as the physical ones. There was 
no seperation or segregation of inmates; all were 
confined together. Housed in one place were men, 
women, children and among them the mentally 
and physically sick, serious offenders as well as 
petty offenders. Sanitary conditions were almost 
non-existent; the death rate was high, and the 
structures were drafty, cold and miserable. 

At the beginning of the 16th century, England 
was plagued with an abundance of beggars, idlers, 
and vagabonds. This was due to the combined 
forces of the breakup of the feudal system, the 
growth of large scale manufacturing, sudden rise 
in world prices, land enclosures and lack of a poor 
relief system. To combat this condition Edward 
VI in 1553 gave the city of London a mansion to 
serve as a house of correction for vagabonds and 
loose women.!2 Soon these houses of correction 
(known as bridewells, after an early one estab- 
lished near St. Bride’s Well, London) were estab- 
lished throughout England. Their aim was to 
develop good citizenship by industry, religious 
instruction, and education. They were distinct 
from the county jails and were controlled:by the 
justices rather than the sheriffs, and they pro- 
vided a variety of functions including (1) an in- 
dustrial school for the young, (2) a place of 
refuge for the old and infirm, (3) a place for the 
poor who could not find work elsewhere, and (4) 
an institution which served to punish and correct 
the vagrant. As with many of the jails, there were 
both public and private houses of correction. In 

11 Inmates relied upon their own financial resources, their families 
ond Seerine hn could do from the jails. If a person had no money, 

with Mr. Richard Carter of the 
See ‘Frank W. Holter, Delbert M. Mann, and Floyd N. House, 


and Stewart, Op. Cit., Chapter 3. 


15 During this period there were about 200 capital offenses in 
England. 


a modern sense these were part jail, since they did 
incarcerate offenders found guilty of minor 
crimes such as vagrancy. In many areas they ex- 
isted side by side with the early English jails. 

Another institution, the workhouse, developed 
shortly after the houses of correction. Initially 
these were not part of the penal system, but were 
rather established to provide jobs for those will- 
ing and able to work. Stocks of new materials 
were provided for those in the workhouses, and 
after the products were made the items were paid 
for by the person providing the raw material. 
With time the function of the workhouse changed, 
and it became part of the criminal justice system, 
providing another place of confinement. 

Thus, during the 17th century there were three 
basic institutions found throughout England: (1) 
the common jail, (2) houses of correction, and 
(83) workhouses. Knowledge of these three basic 
institutions was brought to America by the first 
British settlers, and, drawing upon their English 
heritage, the first penal institutions built by the 
settlers were jails. 

Each of the colonial areas had a different his- 
torical development with regard to these facili- 
ties; jails of New England were run differently 
than those of the southern colonies. Puritanism 
probably had a profound effect upon the adminis- 
tration of justice and jails.!% 

The first jail to be built in America was in 
Virginia in the early 17th century, during the 
establishment of the colony at Jamestown.'* As 
populations increased, more were constructed in 
the different colonies and were generally under 
the care of the sheriff or one of his appointed 
staff. Later municipal jails were constructed and 
placed under the control of community law en- 
forcement officers. 

Stocks, pillories, whipping posts, and dunking 
stools were sometimes used to punish those con- 
victed. They were not used as frequently as many 
believe, but nevertheless they played a role in the 
criminal justice system. They were often located 
next to a jail so that once a person was found 
guilty, he could receive his punishment. 

Two general practices emerge from colonial 
times. First, punishment which was the most di- 
rect and the least expensive was the one to be 
used. Second, punishment in America was more 
humane than in Europe, especially in the use of 
the death penalty for trivial offenses.15 

Imprisonment as punishment was rare during 
this period. The main function of the jail was to 
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hold people who had been arrested and were 
awaiting trial. The construction of these early 
jails was financed on local levels, and due to a 
lack of money and concern, these buildings were 
usually in constant need of repair. Many were not 
escape-proof, and consequently many prisoners 
took their leave. Soon houses of correction and 
workhouses were constructed, usually built next 
to the jails or in close proximity. In 1735 New 
York completed an almshouse which was used as 
a house of correction and a workhouse for people 
such as trespassers, rogues, vagabonds, beggars, 
runaway servants, and poor people refusing to 
work. This is a prime example of the loss of dis- 
tinction between the workhouse and house of cor- 
rection. This blurring of differences between the 
two continued to occur throughout American his- 
tory. Once houses of correction and workhouses 
began to confine individuals for offenses, they 
started to take on one of the functions of the 
jail—that of holding petty offenders after their 


16 There are still some places in the United States which have work- 
houses and houses of correction. 

17 This diagram is displayed in a two-page information sheet pub- 
lished on the public jail by the Historical Williamsburg Foundation, 
Williamsburg, Virginia, n.d. 
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conviction. As houses of correction and work- 
houses began to disappear, this particular func- 
tion was transferred to the jails." 

The early jails were generally in extremely 
poor condition, but they were better than those 
found in England at the same time. Fewer pris- 
oners died in the facilities, and one does not find 
the filth or brutal conditions so prevelant in the 
Old World. The primary defect of the American 
jail was one of inefficiency rather than cruelty. 

Many early prerevolutionary jails consisted of 
a single room which may have held all of the pris- 
oners (as in England, many had no segregation). 
Twenty or 30 people might be confined in one of 
these facilities, which usually had a single fire- 
place for heat. If the inmate’s families or some 
other source of charity did not provide wood, 
those confined were without heat. An inmate 
could buy food from the jailer, and if he had 
financial means or a family to rely on, he could 
have his meals prepared and brought in. 

In England there was a fee system and this was 
brought to the New World; in fact, the fee system 
which charged inmates when they were locked up, 
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and often when released, continued into the 20th 
century in some American jails. If a jailer 
handled the fee system astutely, he could make a 
tidy profit. 

There are two jails in the United States which 
remain as examples of these early colonial facili- 
ties. The one at York Village, Maine, was erected 
in 1653; the other is at Williamsburg, Virginia. 
The Williamsburg jaii was originally built by 
Henry Cary in 1703-1704. It looked very much 
like the ordinary 17th century Virginia house and 
was an exception to the jails of the time. Phys- 
ically, it was much cleaner and more care and 
humanity were displayed in handling prisoners. 

During much of the 18th century in the United 
States there continued to be an assortment of 
jails, workhouses and houses of correction scat- 
tered in the settled areas. These facilities often 
performed functions which were quite similar in 
nature, and the distinction between them may 
have been in name only, although jails appeared 
in most instances to be the only facilities in which 
to hold pretrial inmates. Once the trial was com- 
pleted and the person found guilty, he was either 
punished immediately and released or confined to 
a house of correction or workhouse. Thus, we see 
that all three of these institutions fulfill at least 
part of the function of the jail as we know it 
today. 

After the Revolutionary War a fourth confine- 
ment facility would be added, the prison. A knowl- 
edge of the development of American prisons is 
important to our study of jails for several rea- 
sons. First, once prisons began to develop, any 
interest in jail reform seemed to disappear. Con- 
sequently, although jails continued to increase in 
numbers, there was virtually nothing written 
about them. The focus was on the prisons. 

Second, because of the development of prisons 
and the lack of interest in jails, there has been a 
lasting and profound effect upon the development 


1s The early evils were discussed in the writings of French philoso- 
phers such as Montesquieu, Voltaire, Diderot, Turgot and Condorcet. 


In England social conditions were attacked by Hume, Smith, Howard, 
Payne and Bentham. After the revolution in the United States, forces 
of change developed under such men as Rush, Franklin, Bradford, 


Lownes, White and the Vaux brothers. 

19 The society is known today as the Pennsylvania Prison Society. 
Shortly after it was first established, the name was changed to Phila- 
delphia Society for Alleviating the Miseries of Public Prisons. Although 
the society was initially led by Bishop White, who was the first presi- 
— of the Protestant Episcopal Church, it was heavily influenced by 
Quakers. 


20 The Walnut Street Jail was not the first prison in the United 
States. The earliest prison known to house felons was established in 
1773 in an old mine in Simsbury, Connecticut. Abandoned mine shafts 
were used to house prisoners, but this was soon found to be unsatis- 
factory and the facility was closed. For a review of the development of 
the Walnut Street Jail, see Negley K. Teeters, The Cradle of the Peni- 
tentiary (Philadelphia: The Pennsylvania Prison Society, 1955). 

21 For the development of the Pennsylvania System and the Auburn 
System, see Harry E. Barnes and Negley K. Teeters, New Horizons in 
Criminology, 3rd Edition (Englewood Cliffs, NJ: Prentice-Hall, Inc., 
1959), pp. 337-346. 


of these facilities, one which has consequences 
that are felt even today. 

Third, many architectural advances were made 
in the construction of prisons. Several of these 
eventually made their way into the construction 
of jails. 

Fourth, many administrative advances came 
about as a result of operating prisons. Custodians 
learned to handle large populations, budget money 
and direct the personnel working for them. These 
practices slowly reached the jails. 

Foundations for the development of prisons in 
America had been laid during the late 17th and 
the 18th century. Many of those who settled this 
country had been prisoners in England, and they 
rejected the harsh English legal system and man- 
ner of treatment. There was also a general hu- 
manitarian reform movement in Europe, and this 
undoubtedly had an effect upon the early colo- 
nist.'* Another factor of particular significance 
was that there were many social activists in the 
New World. From the onset Quakers, led by 
William Penn, had pushed for judicial and con- 
finement reform. 

One of the most influential organizations to 
emerge out of this time was the Philadelphia So- 
ciety for Assisting Distressed Persons, which was 
begun in 1787 under Bishop William White.'® 
This society did a great deal to bring about crim- 
inal confinement reform and helped in the estab- 
lishment of the early prisons. 

Due to legislative acts in Pennsylvania from 
1789 to 1794, the Walnut Street Jail located in 
Philadelphia was converted from a jail to a 
prison. This was the beginning of the modern 
prison concept in the United States.2° The Walnut 
Street Jail was officially converted to a prison in 
1790. 

Prisons were also seen as a solution to the de- 
sire for greater security on the part of the citizens 
of the day. The jails were just not that secure. In 
addition, there were ideas that prison labor could 
be utilized. This was a free source of labor that 
could be used in many ways. Up to this time there 
was almost no work done by jail inmates and 
often very little by those confined in workhouses 
and houses of correction. 

The prison established at the Walnut Street 
Jail was soon followed by one known as the West- 
ern Penitentiary (Pittsburg, 1826), and another 
as the Eastern Penitentiary (Cherry Hill, Phil- 
adelphia, 1829). In 1823, a prison was established 
at Auburn, New York.*! With the establishment of 
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this institution, a battle between confinement phi- 
losophies began. The prisons in Pennsylvania were 
known as the “separate system.” The inmates 
would eat, work, and live in solitary confinement 
away from all other inmates. Prisoners of the 
Auburn system would maintain silence as in the 
Pennsylvania system, but they would eat together 
and work together. 

The Auburn system and its rigid system of dis- 
cipline are described in the following: 


Outside of their cells inmates were forbidden not only 
to speak to each other, but to look at each other face to 
face: visual communication might lead to gesturing, 
gesturing to whispering. To ensure that the looks of 
prisoners would not meet, they were required to walk 
with downcast eyes, to remain in constant activity when 
outside of their cells, and when traveling from location 
to location in groups, to march in peculiarly shortened, 
heavy gait known as the lock step. Violation of any of 


22 Richard R. Korn and Lloyd W. McCorkle, Criminology and Pe- 
nology (New York: Holt, Rinehart and Winston, 1967), p. 413. 

23 Robert G. Caldwell, Criminology (New York: The Ronald Press 
Co., 1965), p. 509. 

24 Ibid. 

25 William Crawford Report of the Penitentiaries of the United 
States (Originally published 1835; reprinted by Montclair, New Jersey: 
Patterson Smith, 1969), p. 69. 

25 These reports are contained in the 15th Annual Report of the 
Board of Managers of the Prison Discipline Society, Boston, 1840 (Re- 
printed by Montclair, NJ: Patterson Smith, 1972), pp. 50-51. 
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these or a large number of other regulations could bring 
punishment by flogging.?? 

The Auburn system was supported by Rev. 
Louis Dwight and the Prison Discipline Society 
of Boston, and the separate system was supported 
by the Philadelphia Society for Alleviating the 
Miseries of Public Prisons. Both sides distorted 
statistics and were extremely subjective about 
their evaluations. 

The supporters of the separate system claimed: 
“(1) that it facilitated the control of prisoners, 
(2) that it permitted greater consideration of 
their individual needs, (3) that it prevented con- 
tamination through contact with other convicts, 
(4) that it provided opportunity for meditation 
and repentence, and (5) that it secured relative 
anonymity upon discharge.’ 

In reply to these charges the advocates of the 
Auburn system contended: “(1) that it was 
cheaper to introduce, (2) that it provided greater 
opportunity for vocational training and (3) that 
it produced more revenue for the state.’’** 

Both sides had their strong and weak points, 
but eventually the Auburn system predominated 
in the United States. 

From the time of the conversion of the Walnut 
Street Jail to a prison, other prisons were con- 
structed in different states. Interest in confine- 
ment was diverted from jails to prisons and their 
inmates. Not until the 1830’s and 1840’s was any 
degree of interest in jails displayed. During this 
period the Prison Discipline Society of Boston 
published its journal proclaiming the virtues of 
the Auburn system, not only for prisons, but also 
jails. Also, the journal of the Philadelphia Society 
for Alleviating the Miseries of Public Prisons ad- 
vocated the separate system for both prisons and 
jails. Both organizations were successful in hav- 
ing their models applied to local jails. 

Some of our most vivid descriptions of 19th 
century jails have come from the journals of these 
two societies.*® 


NEW YORK 
Whitesboro, September 1, 1839 


Visited this Jail in company with my family friends. 
The smell of the Jail was so bad in front of the house, 
that I removed my family a considerable distance, under 
a shade, while the examination was made. Number of 
prisoners, 17; females, 1. Average number of prisoners 
the last year, 23. Whole number committed annually 
about 400. Debtors, none; all sent to Rome, the other 
half-shire. Number of rooms in this wretched old Jail, 
3. Greatest number of prisoners at one time, of late, 41, 
in three rooms. Upper room, the largest and best, re- 
served for females. Sometimes 15 prisoners in each of 
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the two lower rooms. Rooms about 15 feet square, hav- 
ing each 2 windows, about 14 inches by 3 feet. Rooms 
filthy in the extreme. Beds, what there are, on the floor. 
Odor of the rooms nearly intolerable to a visitor. Prison- 
ers playing cards in one of the rooms. New Jail contem- 
plated. Controversy whether it shall be located in Utica 
or Whitesboro—to be decided by a vote of the people. It 
is reasonable to infer, that the controversy is not which 
place shall have such an honor as the present Jail. 


NEw YORK 
Rome, September 21, p.m. 


Visited the Jail. It is an old wood building; 4 rooms; 
11 prisoners; 4 prisoners in each of 2 rooms, and 3 in 
another. No female or debtor. Average number of pris- 
oners, 15. A new Jail is to be built, probably next season. 


An appropriation has been made for it, and commission- | 


ers appointed for building, viz R.S. Doty, Alanson 
Burnet, Horace Brayton. A law passed to lend the 
county of Oneida $16,000 to be divided equally between 
the half-shires. No plan of building has been yet 
adopted. Mr. Doty expressed a strong desire to obtain 
all necessary information. The Reports of the Prison 
Discipline Society were promised, containing a plan and 
description of the Hartford County Jail. There is great 
need of a similar Jail in Rome, as the old Jail is of 
wood, very insecure; the apartments are so few, and in 
a very filthy and wretched condition. 


Generally jails of this period were not in good 
condition. As before, they were a mixed group of 
facilities and with few exceptions were run-down, 
filthy structures which had a destructive psycho- 
logical and physical effect upon the inmates. 

During the 19th century there were notable 
changes in the function of the jails. The develop- 
ment of prisons and confinement philosophy re- 
sulted in a decrease in punishment via stocks, 
pillories, whipping posts, and dunking stools. 
Punishment after conviction was being replaced 
by confinement in prisons and jails. Thus, jails 
began to house both pretrial and posttrial pris- 
oners. Those being held on a posttrial basis were 
people convicted of misdemeanors, but there were 
exceptions to this rule because the jails and laws 
varied among the various states. In some locations 
material witnesses were included with the post- 
and pretrial inmates. Also to be found was a pop- 
ulation of children, debtors, slaves, the mentally 
ill and the physically ill. We find jails which held 
felons, and there were undoubtedly prisons which 
held misdemeanants. In addition, an assortment 


27 For a review of the development of houses of refuge see Moynahan 
and Stewart, Op. Cit., Chapter VI. Also see Anthony M. Platt, The 
Child Savers (Chicago: The University of Chicago Press, 1969); Robert 
M. Mennel, Thorns and Thistles (Hanover, NJ: The University Press 
of New England, 1973); and Gustave de Beaumont and Alexis de 
Tocqueville, On the Penitentiary System in the United States and Its 
Application in France (Reprinted by Carbondale: Southern Illinois 
University Press, 1964). 

2% See David J. Rothman, The Discovery of the Asylum (Boston: 
Little, Brown and Company, 1971). 

29 John Howard, The State Prisons in England and Wales (Origi- 
nally published in 1777; reprinted by Montclair, NJ: Patterson Smith, 
1973). 


of houses of correction and workhouses were in- 
termingled among the various institutions. 

An example of prisoner population is that re- 
corded on May 1, 1837, in the House of Correction 
in Boston. 


For Males: 
Common and notorious thieves 2 
Felonious assault 1 
Assault 1 
Assault on a child 10 years old and attempt to rape 1 
Adultery I 


Larceny 49 
Larceny in a dwelling place 6 
Common drunkards 64 
Common drunkards and vagabonds 5 
Vagabonds 11 
Lascivious & Common drunkard 1 
Resisting constable 3 
Forgery z 
Escape from House of Correction 2 
Lunatic 10 

158 


For Females some of the offenses are somewhat differ- 
ent: 
Passing Counterfeit money 
Larceny in a dwelling house 
Larceny 
Wanton and lascivious 
Common drunkards & Vagabonds 
Night-walkers 
Common drunkards & Night-walkers 
Keeping a brothel 
Vagabond 
Common drunkards 
Escaping from House of Correction 
Lunatics 
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Debtors confined to the different institutions 
decreased in number as the century progressed. 
Children also began noticeably to disappear from 
jail populations after the first House of Refuge 
was established in New York in 1825.27 There was 
also some concern for the mentally ill who were 
confined, and as mental hospitals developed, they 
were often removed from the jail populations.?% 

Many jail and prison reforms of the first half 
of the 19th century were probably related to the 
openness of Jacksonian democracy and the efforts 
of the Prison Discipline Society of Boston and the 
Philadelphia Society for Alleviating the Miseries 
of Public Prisons. The writings of the English- 
man, John Howard, also had a profound effect 
upon American confinement. Howard’s book on 
confinement facilities is still a very valuable his- 
torical account of the jails in England.?°® 

The nature of the 19th century jails varied 
greatly. There were no typical ones and conse- 
quently the size varied. Some facilities held only 
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one or two inmates, while others could hold hun- 
dreds; some had small cells while others had large 
ones; some had only one cell, while others had 
many; some had plumbing, and many had none. 

As the westward movement of the 19th century 
developed, thousands of people moved from both 
Europe and the older regions of the United States, 
and although the majority of these people were 
law abiding, there were those who were not. This 
called for law, law officers, judges and inevitably 
jails. Western jails were simple in architecture, 
adding very little to the advancement of jail de- 
sign. Most cells were about four feet wide by 
seven feet long by seven feet high. In these cells 
could be confined up to four people! The western 
jails were administered by an assortment of sher- 
iffs, marshalls, constables, and chiefs of police. In 
some areas the first confinement facilities were 
built as territorial jails, and then were turned 
over to the city or county when the area became 
a state. In other areas newly established cities 
and counties built their own jails. 

Most 19th century jails did not have matrons. 
Toward the end of the century male and female 
inmates were segregated, but the women were 
supervised by male jailers. In some cases the 
jailer’s wife acted as a supervisor. Where there 
were distinct quarters for male and female pris- 
oners, the women’s sections were probably better 
than those of the men’s. There was also separation 
of the races, a practice by no means confined to 
the south. Blacks and whites were separated in 
confinement—both receiving equally poor treat- 
ment. 

In some areas two confinement institutions 
were built side by side, each performing the func- 
tion of a jail. In Albany, New York, for example, 
there were the Albany County Penitentiaty and 
the Albany County Jail. In this instance the Peni- 
tentiary confined individuals serving from 3 
months to 1 year, and the jail held people await- 
ing trial or serving sentences of less than 3 
months. Thus, during the 19th century we find an 
assortment of facilities which performed the 
functions of jails—at least as we know them in 
the 20th century. Institutions performing the 
functions of jails included municipal lockups, city 
jails, county penitentiaries, county prisons, work- 
houses and houses of correction. 

The jailers of this period accepted little or no 
responsibility for the physical conditions of their 


3° One of the first states to pass laws governing jails was Minnesota, 
which passed a law in 1885. See Minnesota’s General Laws of 1895 
Chapter 263. 


jails, a feeling which persists among many jailers 
today. Most of the jails of this period were in 
very poor condition, the majority lacking sanitary 
conditions, using slop buckets as toilets. Bathing 
facilities by and large were absent as were places 
to prepare food. The inmates’ food was brought 
in twice daily on trays with little or no variation 
in content. 

What reform efforts of the 19th century did 
exist had little or no impact upon jails. State char- 
ity boards made their annual reports, but few 
people were interested. After the turn of the 
century, the First Annual Report of the Illinois 
State Charities Commission was issued in 1910. 
It read in part: 

Waste, extravagance, inhumanity, inefficiency, ne- 
glect, indifference, petty partisan and factional politics 
making gains of unfortunates; the jails, schools of 
erime; ... these were found in 1870 by the State Board 
of Charity; these were found in 1910 by the State Char- 
ities Commission. 

By the end of the 19th century the penitentiary 
system which began early in the century was well 
developed in most states except the southern ones. 
(The southern states had not been as ready to 
institute new penitentiaries as the other states. 
They had also suffered a great deal of physical 
destruction because of the war.) Except for a few 
concerned groups and a few public boards which 
occasionally investigated jails, there were few 
people who were interested in jail inmates, the 
physical structure, or the people working in them. 
These conditions laid the groundwork for great 
changes which were to occur during the 20th cen- 
tury. 

At the turn of the 20th century, jails varied in 
size from those holding only a couple of inmates 
to those capable of incarcerating several thousand 
people. As in the preceding centuries, most facili- 
ties were in poor physical condition, which im- 
parted negative psychological effects upon in- 
mates. As America entered the new century there 
were significant changes that could have an im- 
pact upon jails. These came from sources both in- 
side and outside the institutions. 

In some states laws were passed governing the 
operation of the jails.2° Many states which 
adopted these laws had no agencies to enforce 
them; consequently, no matter how good the laws 
might have been, they did not always have the 
desired effect. Another change which had an effect 
on the jails was the turn-of-the-century develop- 
ment of the cities. This movement had the effect 
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of concentrating more people in smaller areas, so 
crime increased and more and larger jails were 
needed. During this time a clear distinction de- 
veloped between the jail and the lockup.*! While 
both existed earlier, their functions became firmly 
established, as it was found that lockups had an 
effect of lowering jail populations. Jail reform 
movements were becoming more active. Contin- 
ued poor conditions were emphasized and brought 
to public attention.** 

The first national survey on jails and lockups 
was released in 1931.°* Conducted by H.H. Hart, 
it concluded that there were approximately 11,000 
such facilities in the country, with nine major de- 
fects among them. The defects were generally 
typical of those discussed by reform movements 
of preceding generations. He followed his conclu- 
sions with several recommendations.*+ 

“First, many are located in city halls, village 
buildings, or fire stations, where they occupy 
space needed for other purposes and where dirty, 
noisy, and drunken prisoners are brought into 
close proximity with public officers and visitors. 

“Second, some lockups are in separate build- 
ings, on the city hall square, necessitating archi- 
tecture conforming to that of the city hall, while 
others are located on eligible and expensive corner 
lots requiring too expensive architectural faces. 

“Third, thousands of police jails and lockups 
are firetraps and not infrequently prisoners have 
been cremated in them. 

“Fourth, many lockups are antiquated buildings 
unfit for the purpose. Perhaps all of these old 
lockups are unsanitary, without adequate light- 
ing, heating, ventilation, or plumbing. 

“Fifth, very few lockups make proper provision 
for the segregation and classification of women, 
witnesses, and young people. 

“Sixth, many lockups in small cities and vil- 
lages are used also as lodging places for tramps 
and vagrants. These lodgers who may be dirty and 
verminous make it almost impossible to keep the 
lockup clean and sanitary. 

“Seventh, very few lockups are properly furn- 
ished. Usually the prisoners sleep on wooden or 
iron bunks, generally without mattresses or blan- 
kets. If blankets or mattresses are provided, they 


31 The lockups, which were mentionted earlier, are institutions which 
hold people for shorter periods of time, usually up to 48 hours. These 
facilities often hold people charged with lesser offenses or those await- 
ing transportation to regular jails. 

32 For a review of the conditions of many of the jails, see Joseph F. 
Fishman, Crucibles of Crime (New York: Cosmopolis Press, 1923). 

33° Hastings H. Hart, ‘‘Police Jails and Village Lockups,” in Report 
on Penal Institutions, Probation and Parole No. 9 (Washington, DC: 
National Commission on Law Observance and Enforcement, 1931). 

34 Ibid., pp. 330-332, 342-343. 


are seldom kept clean and the bunks are often 
verminous. 

“Kighth, the ‘third degree’ is practiced exten- 
sively throughout the United States, with cruel 
and illegal treatment and sometimes torture of 
persons accused of crime, whether innocent or 
guilty. 

“Ninth, there is a lack of state supervision of 
lockups. County jails may have state inspection, 
but police jails and lockups generally are left to 
the caprice and indifference of local officials and 
citizens of cities and villages where even clergy 
and social workers pay little or no attention.” 

Hart’s Recommendations: 1. “Provide for at 
least six classifications in every police jail to sep- 
arate males and females, old and young, sick and 
well, dangerous and harmless classes.” 

2. “Keep each prisoner in a separate cell and 
abolish the practice of doubling up prisoners or 
confining 6, 8, or 10 in a single cell.” 

3. “Every police jail or lockup should be 
strictly fireproof.” 

4. “‘Women prisoners in the hands of the police 
should be kept absolutely separate from male pris- 
oners where communication would be impossible.” 

5. “Legislation should be adopted to abolish the 
illegal and unregulated practice of the ‘third de- 
gree’ by policemen and detectives.” 

6. “In every state provision should be made by 
law for the supervision and inspection of police 
stations by a responsible State commission, with 
power to condemn buildings unfit for use, in ac- 
cordance with the long-standing. practice in the 
State of New York and Minnesota.” 

7. “The personnel of jailers, guards, and ma- 
trons in police lockups should be radicaily im- 
proved.” 

8. “Police jails and lockups should be intelli- 
gently planned by competent architects.” 

The reports by Hart and other jail reformers 
become the basis for a series of jail standards 
developed by the National Sheriff’s Association. 
These standards and those developed on a Federal 
level have acted as a guide to people interested in 
changing poor jail conditions even to this day. 

Durinz the 20th century jailers themselves be- 
gan to take an interest in their collective occupa- 
tion, their working conditions and to a lesser 
degree, the conditions of their jails. As a result of 
this, the National Jail Association was developed 
and later the Jail Managers Association. These 
Associations provided discussion forums for prob- 
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lems associated with jails, their inmates, and 
those working in the facilities.*® 

During the 1960’s and 1970’s, training jail per- 
sonnel became an important ingredient in the 
jailer’s world. Up to this time most training was 
inadequate and done on the job. As a result of 
training interest, courses and programs have been 
developed on a local, state and national level. 

Jails of the 20th century continue to have num- 
erous problems—economic, political, and social in 
nature. From an economic point of view, local 
governments seldom have enough money to op- 
erate the jail properly. Salaries are usually low, 
consequently highly qualified personnel are not 
attracted to the field. These facilities generally 
lack resources to finance material changes or 
treatment programs.*® Politically, jails have been 
and continue to be pawns controlled by local gov- 
ernments. Some communities take pride in own- 
ing their own jail—no matter how bad it is. In a 
social sense, there is still little community interest 


35 The best known book on jail administration was produced in the 
fifties; see Myrl Alexander, Jail Administration (Springfield: Charles 
C. Thomas Co., 1957). Six books on the operation and administration 
of jails were produced by the Federal government 13 years after the 
Alexander book. See Alice H. Blumer (editor), Jail Operations (Wash- 
ington, D.C.: U.S. Government Printing Office, 1970). Following these 
publications were a series of seven publications dealing with various 
administrative aspects of the jail. These publications were produced by 
the National Sheriffs Association in Washington, D.C. They are titled, 
Manual of Jail Administration (1970); Sanitation in the Jails (1974); 
Jail Security, Classification and Discipline (1974); Jail Programs 
(1974); Jail Administration (1974); Inmates’ Legal Rights (1974); and 
Jail Architecture (1975)., 

36 The idea that jails should engage in treatment is relatively new. 
Aside from the houses of correction and workhouses, the jail proper 
has not been thought of as a treatment facility until the last 15-20 
years. Some treatment programs are outlined in J.M. Moynahan, Cor- 
rections in the County-City Jail, Spokane, Washington (Spokane, 
Washington: Rehabilitative Services Program, 1974). 

37 With such a movement the treatment emphasis may become an 
important aspect of the function of the jail. For a review of some of 
the characteristics of contemporary American jails, see Op. Cit. Na- 
tional Jail Census, 1970 and Survey of Inmates of the Local Jails, 1972. 


or concern for the jail, its jailers, or inmates. 
Facilities in many areas remain poor, while peo- 
ple easily pass within yards of them unaware of 
their condition. 

In an attempt to resolve some of the economic, 
political and social problems associated with jails, 
there have been two recent trends. The first is a 
movement to combine city and county jails into 
one facility—a city-county jail—thus promoting a 
saving of money, personnel, equipment, time and 
effort. 


A second movement is in the direction of trans- 
ferring the administration of the jail away from 
the sheriff or chief of police to a treatment or con- 
finement department. This department would still 
be under the supervision of the local government, 
but the administration and personnel would 
change. If this idea is adopted on a wide scale, it 
may have a most dynamic impact upon the jails, 
their inmates and the custody staff.°7 

The jails of this century have undergone a 
great deal of change. Physical and functional as- 
pects are a far cry from the facilities established 
by Henry II in 1166. Yet, from a humanitarian 
perspective, they have a long way to go. It is pos- 
sible to determine just how far they will develop 
and how long it will take them to reach that goal. 
One thing we do know is that the jail or some 
institution performing identical functions has 
been around for a long time and it will continue to 
exist in the foreseeable future, for its functions 
are imperative to the operation of a society. 


HOUGHTFUL practitioners and scholars alike have condemned this old derelict 
of local government for decades on end, but the common jail lives on with 
pathetically little change—RICHARD A. MCGEE 
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The A to Z of the Presentence Report 


By ARTHUR SPICA 
Deputy Chief Probation Officer, Adult Division, Cook County, Chicago 


integral part of probation work. In fact, all 

professions depend upon reports. The pre- 
sentence investigation has always been the basic 
working document of the probationary process, 
dealing with lives and liberties of human beings 
and presenting the courts with information that 
ultimately determines the destiny of offenders. 


N: MATTER how we look at it, reports are an 


There exists literature on the subject regarding 
its construction and philosophy. In trying to relate 
this material to the practical day to day work, 
certain basic principles emerge. To put it in 
simple form, the process of presentence report 
writing can almost be expressed in the A,B,C’s of 
what to include in your report construction. 


A (ACCURACY) A good presentence report should, first of all, reflect the past and 
present situations of the defendant. Only true and accurate facts 


will accomplish this objective. 


B (BREVITY) Longer is not necessarily better. To state and illustrate an issue in 


clear, logical terms without superfluous language is an art. 


C (CONFIDENTIALITY) ~ The principle of confidentiality should govern the behavior of the 
professional in his relationships with offenders and all other people 
who supply him with data for the presentence report. This principle 
of confidentiality is seen as an important basic value and an opera- 


tional guideline. 


D (DIAGNOSTIC) One of the important purposes of the presentence investigation is to 
offer a diagnosis of the behavior of the defendant. If he is sentenced 


to probation, the diagnosis leads to a treatment plan for supervision. 


E (EVALUATIVE) An evaluation or plan or recommendation section is probably the area 
where the widest variation of interpretation is as to what it should 
contain. It is, however, the place where the probation officer can most 


effectively demonstrate his expertise. 


F (FACTUAL) The proper use of facts in the report becomes a most difficult task. 
These facts must be put into perspective and become meaningful, in- 
stead of a routine “police report.” There is a real need for “scientific 


passion” from observable facts. 


G (GENUINE) At no time should extraneous or rhetoric type material be used to 


“beef up” the report. Story telling should be left to the novelist. 


Never should a report be embellished to the extent that facts are 
distorted or altered for the sake of editorial flavor. 


H (HONESTY) 


I (ILLUMINATING) A clear, logical sequence with a beginning, a middle, and an end must 
be achieved in order to offer pertinent reasons for the defendant’s 


behavior. 


The presentence report is a basic working document in judicial 
administration, whose major function is to aid the judge in determin- 
ing the appropriate sentence. 


J (JUDICIAL) 


K (KNOWLEDGEABLE) The beginning point of any investigation is knowledge. The probation 


officer must be knowledgeable regarding the individual offender, his 
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background and social history, his patterns of violations of law, 
specific circumstances of the offense, the offender’s motivation and 
attitude, and all the many factors which make him much like any 
other human being, yet unique unto himself. 


Language should be clear and universal in meaning as much as possi- 
ble. Avoid jargon, flat judgemental statements, and “catch phrases.” 


Your report must say something that will be understood by the judge, 
the agency, and other workers in the system. It cannot afford to be a 
futile exercise in semantics. 


Never hand in a report that you will ultimately be ashamed of in the 
future. Failure to consider and devise efficient mechanical processes 
will result in poor work, which will be dissatisfying to both the writer 
and reader. The finished product should be noteworthy of your pro- 
fessional talents. 


We must always recognize that our own conflicts, biases, values, and 
stereotypes should not dominate our report. 


The presentence report must have the primary purpose of giving the 
court all available information that will be helpful in understanding 


the defendant and arriving at a disposition which will have maximum 
effectiveness. 


The success or failure of the philosophy, tradition, and practice of pro- 
bation hinges upon the quality of the report. It is the mirror of our 
profession and will follow you throughout the system. 


Information must be secured from various sources which are reliable 
and trustworthy, not heresay. 


A thorough investigation will always have far more material than can 
be used in the report. Selection of what to put into the report from the 
mass of information separates the real probation officer from the 
“story teller.” 


The submitted documents should be the product of the writer and not 
a melange of other interviewers. This is not to say that one cannot 


borrow from other sources, but use references if something is not 
really yours. 


The report must have useful information which should be directly 
related to the source from which it was derived. 


A fresh and dynamic approach to the social investigation is para- 
mount. Without this, the report becomes only a repetition of the other 


court documents and the judge is cheated out of insightful infor- 
mation. 


The complete presentence report should be a combination of the needs 
of the offender and those needs of the community, both of which must 
be given consideration. The probation officer should never propose a 


plan of action without explanation as why other alternatives have 
been rejected. 


Remember, presentence reports, unlike some other documents, are 
almost never destroyed. Quite the contrary, they are typically kept 


52 

| 


THE COMMUNITY AND ITS RESOURCES 53 


forever and tend to influence decisions concerning an offender many 
years later. Poorly thought out and carelessly written reports may 
continue to do damage and cast reflection on the officer long after he 
has left the system. Be certain when you sign your name on the docu- 
ment that it is your best work. 


Y (YIELD) The quality of the product is in direct proportion to the amount of 
work and dedication put into it by the probation officer. You literally 
“reap what you sow.” 

Z (ZEST) The presentence report must have a stimulating quality about it since 


it is dealing with such factors as personality, behavior, and a capac- 


ity for change on the part of the offender. 


No one can attempt to condense or arbitrar- 
ily pronounce objective rules for the presentence 
investigation, but sometimes an attempt to iden- 
tify major areas in the report writing process 


can provide a useful framework which can be 
used for exercising greater skill, insight, and 
ingenuity in the creation of the presentence 
report. 


The Community and Its Resources 


By HAROLD B. WOOTEN 
Regional Probation Administrator, Administrative Office of the 
United States Courts, Washington, D.C. 


The Significance of Community Resources to 
Supervision of Probationers and Parolees 


During the course of supervising a caseload of 
offenders, it will become apparent that some prob- 
lems must be resolved with the assistance of 
community agencies from both the public and 
private sectors. When the average supervision 
caseload is high, referrals to community agencies 
are often on a hit or miss basis. When a probation 
officer manages to find a responsive agency he is 
likely to “hoard” his resources from his colleagues 
for fear word would get out. With an increase in 
probation officer manpower and subsequent de- 
crease in caseload sizes, a probation system may 
begin to explore methods of utilizing available 
resources. 

Not unlike the ever changing nature of our 
cities, community resources are constantly in a 
state of flux. Shortages in funding or grant expi- 
rations contribute to the problem significantly. 
Moreover, agencies move, acquire new phone 
numbers, personnel, and even change their focus. 
Subsequently, manuals listing community agen- 
cies are usually out of date within two years. It 
comes as no surprise then that average citizens 


and offenders alike have difficulty locating serv- 
ices within a community. Once community service 
agencies are located, the difficult task has just 
begun. Complicated procedures, policies and 
forms quickly signal difficulties for our offender 
population. Thus every technique that assists our 
probationers negotiate the barriers of “‘red tape” 
presented by community agencies must be contin- 
uously examined and expanded upon by probation 
officers. The focus of this article is on the removal 
of the barriers that prevent full utilization of 
community service agencies for offenders. 


Locating and Effectively Interacting 
With Community Agencies 


Probation officers interested in expanding their 
pool of community resources face a task which is 
both arduous and fascinating. The experienced 
broker of services will find agencies strikingly 
different in their ability to provide diverse assis- 
tance. By reputation, design, or practice, agencies 
stand out from each other in their ability to 
resolve certain types of problems. With time, a 
probation officer can get a pulse on the community 
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agencies, separating the prime movers from the 
pretenders. 

Before initiating a comprehensive community 
outreach effort there are two important beacons 
to heed. The first is that the public and its com- 
munity service agencies know little about the field 
of corrections. Thus on many occasions you may 
be the only contact your office has with an agency. 
For that reason, your behavior may be viewed as 
typical for all probation officers. Educating the 
key agency personnel to the role of the probation 
officer should be undertaken immediately, includ- 
ing dispelling misperceptions and distortions 
that may exist. Second, establishing liaison with 
significant agency personnel is extremely im- 
portant. Frequent face-to-face contact cannot 
be substituted. Developing voluntary working 
relationships requires considerable interpersonal 
skill. The initial step in locating community 
resources is to query your staff whose experiences 
may be as diverse as their background. By neces- 
sity, they have informally evaluated community 
resources and are generally familiar with more 
responsive agencies. 

Community resource development also requires 
a comprehensive review of available directories, 
generally from the private sector. Telephone in- 
quiries should update available information and 
lead to personal interviews. Private agencies work 
closely with other agencies and can, therefore, 
be an important source of information in building 
a repertoire of community agencies. 

Next, through information offices, the librar- 
ies, or written requests, obtain an active listing of 
public services from county, state, local, and Fed- 
eral programs. In so doing, identify helpful 
persons who are in responsible positions. Common 
in many public agencies are bureaucratic rituals 
of long lines, forms, and policies. Many strategies 
have been tried to lessen this “‘red tape’’; yet, the 
most effective is one of common sense 
befriend the significant agency personnel. 

Lastly, one of the most overlooked resources is 
the religious community. As a govenment agency, 
obviously we have a responsibility to uphold the 
separation of church and state. Reducing this 
concept to the task at hand, we should not use 
religiously supported agencies which require the 
offender to “repay” the agency with religious con- 
viction or activities. Having observed this 
safeguard, there are a wealth of social concerns 
agencies funded by religious organizations which 
stand willing to assist the offender. By their 


organizational design, however, the probation 
officer must refer the offender to the agencies for 
service. Since most agencies require a formal re- 
ferral, our attention should be focused on this 
vital, but often neglected step. A guide to making 
a referral will be discussed below, but first a 
probation officer should consider why referral is 
made to other agencies. 

In general, offenders share some common con- 
straints which can interfere with efforts to 
enhance their standing in the community. For 
instance, for the unemployed (or underemployed) 
the more noteworthy problems are: lack of trans- 
portation; few marketable job skills; limited fi- 
nancial resources; a criminal record; an in- 
adequate educational record; not knowing how to 
land a job; and, little experience in the work 
force. Obviously, the more limitations of this type 
an offender possesses, the greater the difficulty in 
resolving underlying problems. The role of the 
probation officer is to cap and direct the offend- 
er’s motivation for help and to remove enough of 
the bureaucratic barriers to the sources of help to 
make results possible. 

It is not necessary for the probation officer to 
attempt to be all things to offenders on super- 
vision. Within the community, from both the 
public and the private sectors, there are agencies 
capable of assisting the offender population. Our 
task is to prepare the offender to receive help and 
refer him to the proper resources. 

Thus the skills of making a referral should 
not be underplayed. As might be expected, making 
a successful referral for an involuntary client is 
much more complicated than for a voluntary one. 
This is why physicians and clergymen are such 
good referral agents. The probation officer must 
help the offender recognize problem areas, or self- 
defeating behavior and find the courage and the 
motivation to change. Then the officer refers the 
offender to an agency specially suited for the 
offender’s needs. 

Any meaningful referral is attempted only 
after an assessment of problem areas by both 
the probation officer and the offender. Whether 
the problems are of a social or environmental 
nature, they do not arise overnight, nor can they 
be resolved by instant solutions. It may never 
occur to some of our charges that in fact their 
behavior or perspective invites problems. Thus 
it can be of considerable rehabilitative value for 
the offender to recognize and come to grips 
with a problem area. 
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Within problem areas there are numerous 
specific issues which can be selected to focus on. 
Just as with the selection of problem areas, the 
specific issues are chosen by the offender with 
the concurrence of the probation officer. At this 
stage, then, resolution towards priorities is 
reached. 

From here the probation officer can serve as a 
facilitator for change by assisting the offender 
to explore the alternatives available to him 
regarding the specific issues. It is essential for 
the probation officer to be prepared to give feed- 
back to the offender about his personal investment 
in the process. Some would contend that an of- 
fender’s motivation is measured by his “track 
record,” or his previous performance. Others 
would be more inclined to accept the offender’s 
expression of motivation regardless of his track 
record. At any rate, before the details of a refer- 
ral are approached, ground rules regarding 
minimal behavior must be ironed out. 

Once a community agency has been agreed upon 
as the appropriate strategy to deal with the 
specific issue in question, the probation officer 
should attempt to remove every conceivable 
barrier to a successful experience. From transpor- 
tation to an appointment date, every arrangement 
and detail should be discussed, and repeated, 
based on the premise that our offender population 
may have little successful experience in dealing 
with bureaucratic organizations. Followup proce- 
dures and expectations should be clearly defined 
with the offender. Often instructions are best 
conveyed by writing them down. 

In fairytales, ‘from there they lived happily 
ever after.” In the real world the followup phase 
begins a sensitive period of interaction between 
probation officer and offender, which frequently 
serves to create or diminish personal distance 
between parties. What happened with the referral 
agency can serve to reinforce feelings of failure 
or progress within the offender; and the offend- 
er’s assessment of the experience may very well 
be a barometer for future interaction with the 
probation officer. If the offender felt insignificant, 
ignored, humiliated, etc., the probation officer 
can expect considerable distance from the of- 
fender. On the other hand if the offender felt en- 
couraged, significant, and hopeful, increased con- 
tact will result. A probation officer should keep in 
mind many offenders believe the job search, for 
instance, is a degradation ceremony leading only 
to reinforced frustrations and feelings of failure. 


Lacking magical powers to undo this expectation 
with words, or an ability to change the environ- 
ment, probation officers must be prepared to guide 
the offender through ‘the rough seas,” looking 
for small behavioral changes along the way. 
The referral process is just that ... a process. 
Rarely, if ever, it is a “one-shot-affair.” The 
following is a review of the referral process. 


A Guide to Making a Referral 


By definition a referral means to send or direct 
someone for treatment, aid, information, or a 
decision. A referral is a product of an interview 
session(s), not a deduction of needs from a pre- 
sentence investigation report. A referral cannot 
be successful unless a subject is motivated to 
follow through. Information alone is not sufficient 
to change behavior. Given the surgeon general’s 
warnings about cigarette smoking and cancer, 
if information alone were sufficient there would 
be far less cigarette smokers. 

Multiple Problem Areas.—Our offender popu- 
lation frequently has a plethora of problems. 
Keep in mind that these problems, in general, did 
not develop overnight; and, they cannot be re- 
solved in like fashion. It is most important for the 
probation officer to listen to the offender’s assess- 
ment of the problems which are getting in the way 
of realizing stability. While we cannot help the 
offender change the past, we can help him with 
the present and ultimately the future. 

From a counseling perspective it is important to 
find out how the offender managed to get himself 
in his current condition, in that it is likely the 
same behavior will be repeated, in spite of the 
intervention made by the probation officer. How- 
ever, this is a larger focus of the counseling 
process. In the initial process of choosing the 
problem area which will be immediately ad- 
dressed, the probation officer and offender should 
ferret out the problem which hurts most. Another 
way of saying this is to begin with the problem, 
which if left unattended will assure no change. 
For instance, if an offender is addicted to heroin, 
unemployed and without transportation, the for- 
mer problem must be attended to before the 
others can be considered. Change is accomplished 
one step at a time. Even then it is accomplished 
only when the offender is so motivated. 

Negotiating Priorities—The priorities to be 
addressed, then, are a result of mutual assess- 
ment of concerns conducted by both the probation 
officer and the offender with a resulting decision 
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about what to work on first. (Since the priorities 
are not etched in granite they can be changed, 
but only after both parties agree to a shift in 
strategy.) Frequently, the slightest change can 
evoke anxiety and uncertainty in the offender, 
which must be addressed. Old ways may be self- 
defeating, but they are tolerated. Thus an offender 
appearing to resist help may in fact be attempting 
to cover up uneasiness about the process of 
change. Most persons are willing to change if they 
feel they are in control, or are part of the decision- 
making process. Thus the word “negotiating” 
cannot be overly stressed. Having selected the 
problem area, the sources of help can be deter- 
mined. 

Where To Refer the Offender.—Initially the 
offender should be queried about suggestions he 
or she may have about a possible referral agency 
or where he or she has tried previously. Most 
often, however, the probation officer will be a 
source of information on community resources 
and can act as liaison on behalf of the offender. 

Sensitizing the offender to the referral agency 
serves as a warmup to the actual experience and 
can be utilized to reduce anxiety by increasing the 
offender’s knowledge and thus their control. Fre- 
quently the statement, “Many people with similar 
problems have been helped by this agency,” aids in 
enhancing the offender’s confidence. The warmup 
to the referral goes well beyond a mere cursory 
flavoring; it is a process by which there are few 
surprises which may occur to the offender in the 
actual referral process. He or she will know for 
instance: where the agency is; what floor; the 
room number; who to ask for; the telephone 
number; what papers are necessary to bring; 
what day and time to be there; how transpor- 
tation will be arranged; what the appropriate 
dress will be; plans will be made for a babysitter ; 
how to present their problems; how to handle 
difficult questions (such as their criminal record) ; 
and so on. The warmup should review and repeat 
until there is complete understanding of the 
process by the offender. Specific plans for the 
next interview with the probation officer should 
be made to review the outcome. 

The Followup Process—As important as the 
warmup process is, the wealth of learning occurs 
during the followup stage. For it is here the pro- 
bation officer learns about the offender’s moti- 
vation regarding the designated problem area 
(did he utilize the referral agencies) ; how was he 
handled by the referral agency (from various 


viewpoints) ; did all parties follow through; etc. 
Armed with this information, the probation officer 
is able to reassess the offender, devising new and 
innovative strategies to continue to help the 
offender help himself. From this perspective we 
see the referral as the beginning of the counseling 
process, rather than the end. 


Public Relations—Involving the Community 
in the Rehabilitation Process 


One pervasive message in the previous sections 
concerns the liaison function, which is so vital to 
the probation officer in community work. Since 
neither public nor private service agencies are 
under contract to the probation office, their 
enthusiastic cooperation is not required... itisa 
gift. As we are the necessary link between our 
offender population and the available community 
service agencies, we have an obligation to enlarge 
our public relations tools to the best of our ability. 

There is no “right way” to befriend key commu- 
nity agency personnel. Many variables including 
the personalities, the setting, and the circum- 
stances, have to do with a selected approach. 
However, several points seem constant: (1) 
Remember that public relations work is rarely 
conducted by phone. Instead, the phone is a tem- 
yorary conduit between personal contacts; (2) 
Find ways to reward or reinforce assistance 
received by agency personnel; and, (3) Arrange 
for a visit to your office so they observe your 
environment and meet your associates. Keep in 
mind interpersonal skills gain tremendous im- 
portance in community outreach efforts. 

In our society it may seem difficult to determine 
what the community at large may want from 
probation. The concern voiced by many is protec- 
tion from the criminal element. The public wants 
to know that we as probation officers are not 
mollycoddling dangerous offenders. There is also 
a genuine interest in the well being of offenders, 
i.e., will a break now help turn the corner? The 
problem for the probation officer is, can the 
seemingly divergent issue be united? Educating 
the public and its representatives to our task and 
techniques can help resolve the issues of public 
safety. The second concern, joining with us to 
reach out to the offender, can be addressed with a 
variety of creative approaches. To name just a 
few: community breakfast; newsletters; use of 
volunteers ; speeches; and probation officer partic- 
ipation in neighborhood meetings. Probation 
officers are encouraged to find their own strengths, 
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style, and approach, in the public relations arena. 
From this one soon learns the community’s in- 
fluence on the offender is continuous and ever 
present. 


Summary 


It is important for probation officers to assess 
the motivation level of assigned offenders, either 
from their “track record” or from the behavior 
they exhibit. Frequently, offenders hold on to 
illusions, fantasies, and daydreams. Some tangible 
evidence of this are playing the numbers, lot- 
teries, craps, hustles, robberies, etc. The get-rich- 
quick theme is pervasive. By necessity, they learn 
to get by until that “big break” comes. In its 
absence comes desperation, which is incompatible 
with the patience and perserverance required to 
find meaningful employment or resolve serious 
personal problems. 

When the offender begins to exhibit signs of 
breaking this cyclical pattern and seeks help from 
the probation officer, we must be prepared to 
utilize the wealth of community services from 
the public and the private sectors. Due to the 
ever changing nature of these agencies, it is 
necessary to develop comprehensive strategies to 
achieve favorable results. 

One should expect two conditions when ap- 
proaching utilization of community resources; 
First, the community knows little about our 
function and, therefore, needs enlightenment; 
secondly, developing community ties requires in- 
terpersonal skills conducted usually face-to-face. 
Community resource development is achieved 
systematically. Depending on the community in 


question, there may be a preponderance of private 
agencies and less public, or vice versa. Ideally a 
health balance is advantageous because of the in- 
creased opportunities for service selection, and a 
lessening of restrictive ‘‘red tape.” In the final 
analysis the probation officer is a “representative 
of the offender’; he or she must be able to manip- 
ulate the barriers to needed services. 

It is not necessary in this era of speciali- 
zation for the probation officer to attempt to be 
all things to offenders (were it possible). Given 
this limitation, our task is to learn to be an expert 
in making a formal referral. The followup stage 
of the referral process is of paramount signifi- 
cance. It tells a great deal about: how well we 
assessed the specific problems of the offender ; the 
methods of the referred agency; and, the moti- 
vation of the offender. 

A solid, working relationship with community 
agencies should be cherished and reinforced on 
our part by calculated public relations efforts. 
Depending on the probation officer’s preferred 
style, this may be achieved in a variety of ways. 
Inevitably, overt signs of appreciation on our 
part serve to strengthen feelings of team work 
between us and significant agency personnel, 
which in turn enhances our ability to help the 
offender. 

We should always keep in mind that the 
community has a full-time impact on the offender. 
The offender is born, lives, and dies within it. 
To what degree we have a pulse on this environ- 
ment and can utilize its resources will affect how 
well the offender can adjust to the demands made 
upon him. 


NCE again, corrections is at a crossroads. Unless promising alternatives are 
invented and tested, there is every reason to believe that conventional cor- 
rections methods will be abandoned for a simplistic policy in which the punish- 
ment is tailored to fit the crime. We believe that such a trend would be retro- 
gressive—FRANK DELL’APA, et al. 
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Looking at the Law 


By Jupp D. KUTCHER 
Assistant General Counsel, Administrative Office of the United States Courts 


USE oF “EXPUNGED”’ CRIMINAL RECORD INFORMATION 
IN PRESENTENCE REPORTS 


As a general proposition, the terms of any expunction 
or sealing statute, State or Federal should be honored 
with respect to use of the information in a presentence 
report. In the interest of comity, State statutes restrict- 
ing the use of criminal records should be accorded the 
same treatment as similar Federal statutes. If a State 
statute in the juvenile, youth, or drug area fails to ex- 
pressly authorize the total destruction or sealing of the 
record, or fails to provide a procedure for the use of the 
record in a presentence report, and respective case law 
not clarify the matter, then the information should be 
included in the report.* Several types of such Federal 
statutes are worth examining. 

Under the Juvenile Delinquency Act, 18 U.S.C. § 5031 
et seq., as amended, the record must be “sealed.” 18 U.S.C. 
§ 5038. Yet the statute expressly addresses the possible 
presntence use of the record. Information may be used for 
a presentence report pursuant to a court order. 18 U.S.C. 
§ 5038(b). Regardless of the availability of the informa- 
tion, it would violate the statute to use the information for 
a presentence report absent the requisite court order under 
the procedure of section 5038(b). A similar state juvenile 
statute should likewise be honored by its terms. 

The Controlled Substances Act, like the Federal Juve- 
nile Act, expressly denotes the extent to which the infor- 
mation is sealed or expunged. Under 21 U.S.C. § 844(b) 
(1), the record of the (b)(1) discharge or dismissal is 
sealed; no presentence use is mentioned as a permissible 
use. In fact the penultimate sentence of (b) (1) precludes 
the consideration of a (b) (1) discharge or dismissal as a 
prior conviction for enhancement purposes as a prior 


* Section 3577 of title 18 mandates that there be no limit on infor- 
mation provided a sentencing court. The limitation section 3577 refers 
to is not expunged or sealed records. Rather, the provision was enacted 
to codify the principle the Supreme Court established in Williams v. 
New York, 337 U.S. 241 (1949), that the due process clause does not 
limit the kinds of information which a sentencing court may consider to 
information received in open court, e.g. hearsay information from out- 
of-court sources is appropriate. See 1970 U.S. Code Cong. & Admin. 
News 4040. 

1 United States v. Purgason, 565 F.2d 1279 (4th Cir. 1977), reh. en 
banc granted (YCA set aside conviction not a conviction for purposes 
of Federal firearms laws); United States v. Fryer, 545 F.2d 11 (6th Cir. 
1976) (firearms); Morera v. I.N.S., 462 F.2d 1030, 1032 (1st Cir. 1972) 
(YCA set aside conviction not a conviction for purposes of deporta- 
tion). But see Hernandez-Valensuela v. Rosenberg, 304 F.2d 639 (9th 
Cir. 1962) (deportation not precluded by possibility of future YCA 
set aside of conviction). 

2 See Fryer, supra, 545 F.2d at 14. 

* But see Tatum v. United States, 310 F.2d 854 (D.C. Cir. 1962) (set 
aside provision of YCA renders any adult sentence inherently “harsher” 
for purposes of double jeopardy on resentencing; set aside removes 
conviction for all purposes); United States v. Glasgow, 389 F. Supp. 
217 (D.D.C. 1975) (modification of adult probation to YCA probation 
justified by the opportunity of the set aside provision’s benefits, in- 
cluding avoidance of the stigma of criminal record). 

4 386 F. Supp. 387 (D. Mont. 1975), aff’d 537 F.2d 384 (9th Cir. 
1977) (per curium). See also United States v. Ashley, 23 Cr.L.Rptr. 
2117 (5th Cir. March 20, 1978). In Ashley, the court ruled that 
Fed.R.Evid. 609(d) does not preclude impeachment use of a conviction 
under the Federal Youth Corrections Act. 

5 386 F. Supp. at 1047-48. 

® See Doe, supra, 556 F.2d at 393. 

7 Cruz-Martinez v. 1.N.S., 404 F.2d 1198 (9th Cir. 1968), cert. denied, 
394 U.S. 955 (1969); Brownrigg v. I.N.S., 356 F.2d 877 (9th Cir. 
1966); Garcia-Gonzalea v. 1.N.S., 344 F.2d 804, cert. denied, 382 U.S. 
840 (1965). 

* United States v. Locke, 542 F.2d 800 (9th Cir. 1976); United States 
v. Potts, 528 F.2d 883 (9th Cir. 1975) (en banc); United States v. 
Kelly, 519 F.2d 794, 796 (8th Cir. 1975); United States v. Mostad, 485 
F.2d 188, 200 (8th Cir.), cert. denied, 415 U.S. 947 (1973). 


conviction, “or for any other purpose.” Section 844(b) (2) 
provides for actual expunction, implying no presentence 
use. Thus, records sealed or expunged pursuant to the Con- 
trolled Substance Act should not be included in a pre- 
sentence report. Terms of similar state drug statutes 
should be complied with. 

The Federal Youth Corrections Act (YCA), 18 U.S.C. 
§ 5005 et seq., presents a difficult question as to presen- 
tence report use of a YCA set aside conviction because 
the status of a conviction set aside pursuant to section 
5021 is unclear. The “set aside” language of section is 
not given to a common understanding. Courts have held 
that YCA certificate recipient’s conviction is removed for 
the purpose of Federal criminal statutes predicated upon 
a prior felony conviction, and in doing so have referred 
to the YCA as an expungement statute wiping out the 
conviction for all purposes.! Also a YCA set aside may 
authorize a certificate recipient to deny he has had a con- 
viction.2 But the only circuits which consider requests for 
expunction, that is the actual sealing or physical de- 
struction of the set aside conviction, refused to grant 
such relief. United States v. Doe, 556 F.2d 391 (6th Cir. 
1977) ; United States v. McMains, 540 F. 2d 387 (8th Cir. 
1976).3 Our office takes a contrary position on that issue. 
We believe a district court, upon petition from a youth 
with a YCA set aside conviction, has the authority by 
virtue of section 5021 and its inherent expunction power, 
to expunge, seal, or grant lesser forms of relief to effec- 
tuate the purposes of the YCA based on the circumstances 
of each case. See United States v. Hall, 452 F. Supp. 1008 
(S.D. N.Y. 1977); United States v. Mc Mains, supra 540 
F.2d at 390 (Heaney, J., dissenting) ; Cf. Kowell v. United 
States, 53 F.R.D. 211 (W.D. Mich. 1971) (expunction of 
records by court’s inherent authority in conjunction with 
28 U.S.C. § 2255 (1970) ). 

On the YCA issue, however, the closest case on point 
appears to be Fite v. Retail Credit? in which the court 
ruled that a YCA set aside conviction was a matter of 
public record and thus could be reported by a credit re- 
porting company.® In view of Doe, McMains, and Fite, we 
believe that a Federal YCA set aside conviction should be 
reported as such® in presentence reports, unless the rec- 
ord has been sealed or expunged by a court order. 

The status of State convictions that have been “cleared” 
by rehabilitative State youth statutes is more clear. Absent 
State youth statutes which contain express provisions 
authorizing physical destruction or sealing of the con- 
viction record without provision for excepted uses such as 
for a presentence report, State youth convictions should be 
reported in presentence reports. We reach that conclusion 
because Federal courts have uniformally held such State 
statutes ineffective for Federal purposes-in the context of 
deportation,’ and firearms.8 

Where the State statute is unclear and material concern- 
ing a youth is received with pages stamped with such 
language as “confidential, not to be disclosed,” a difficult 
question is posed. Such language suggests a State interpre- 
tation of its statute to ban such use. One may take the 
position that the material was received with the implied 
understanding and agreement that the internal restriction 
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that the stamp information not be used would be abided by 
the probation officer. Another approach would be to only 
use such information where it is relevant to the present 
offense. The general question should be brought to the 
attention of the sentencing court for its decision as to 
whether it feels inclusion of such information is ap- 
propriate. If the information is to be used, the State 
agency should be apprised of that intent. 

There are no cases on these precise issues. Hence the 
most practical option may be to provide the court such 
kinds of information, clarifying that the record has been 
set aside or otherwise changed with reference to the stat- 
ute involved. Generally, when in doubt, include such in- 
formation, noting if the record has been set aside or other- 
wise changed. 


PROBATION REVOCATION; NOTICE AND 
SUFFICIENCY OF CHARGES 


Two circuit opinions have discussed some important 
matters pertaining to revocation which merit attention. 
United States v. Reed, 573 F.2d 1020 (8th Cir. 1978); 
United States v. Dane, 570 F.2d 840 (5th Cir. 1977). The 
two courts touch on different issues but the tenor of their 
attitude toward the ultimate determination of what jus- 
tifies revocation is in harmony. 

In United States v. Reed the propriety and sufficiency 
of revocation changes were questioned. The defendant was 
placed on 5 years’ probation requiring regular employment, 
reporting to his probation officer, and a special restitution 
condition. After initially complying with his probation 
conditions, his dedication waned. His probation officer 
charged him with failure to maintain employment, notify 
of address change, and to report as directed. The district 
court revoked probation, but included the failure of the 
probationer to complete his restitution requirement as part 
of the revocation decision, a charge notably absent in the 
revocation charges. The Eighth Circuit noted that it was 
improper to revoke on the basis of the alleged restitution 
violation since the defendant did not receive prior notice 
that the charge would be considered.” Jd. at 1022. Rule 
32(f) of the Federal Rules of Criminal Procedure, incor- 
porating the due process requirements of Gagnon v. Scar- 
pelli, 411 U.S. 778 (1973), expressly requires that the 
defendant have prior notice of revocation charges.!” 

Since the court could not be sure whether the restitution 
problem was critical to the revocation, it then had the 
opportunity to evaluate the more subjective issue of 
whether the remaining technical violations were ‘“suf- 
ficient” to justify revocation. The court relied on Supreme 
Court comments,!! which stressed the important value of 
probation as an ongoing attempt to help the probationer to 
adjust; revocation being a last resort. The suggested 
standard: those instances where the offender’s behavior 
demonstrates that he or she seems unlikely to avoid anti- 
social behavior. The commission of new crimes or 
“egregiously” antisocial behavior is to be sharply con- 
trasted to an accumulation of minor technical violations. 
The Reed standard has much merit. However, it cdnnot be 
applied mechanically. There may be instances where an 
accumulation of technical minor violations could well lead 
the court to question whether the probationer is properly 
motivated or whether his failure to adhere to the con- 
ditions will in itself pose a significant likelihood that he 
will be tempted to criminal or antisocial behavior. 


* The court also pointed out that the probationer had the full period 
of his probation to fulfill that condition under his sentence, so a viola- 
tion charge on that issue was premature. Reed, supra, 573 F.2d at 1023. 

10 Notice as to technical violations such as failure to report should 
be detailed, e.g. providing the date. Jd. at 1025 n.5. 

11 Jd. at 1024 citing Gagnon, supra, 411 U.S. at 787. 


59 


United States v. Dane involved a revocation based on 
mercenary soldiering activities which were legal and com- 
mitted outside of the United States. The probationer had 
formally been a soldier of fortune and was convicted of an 
explosives offense. His probation was revoked for legal 
mercenary activity outside of the United States because 
the district court found those acts, although not made a 
formal special condition of his probation, relevant to his 
rehabilitation and the safety of the society. 

In reaching that conclusion the court asserted several 
revocation propositions which are helpful. First, in con- 
trast to Reed, the court stressed the broad discretion of the 
supervising court to revoke probation; the standard of 
review being merely that the court be satisfied that re- 
vocation would serve the best interests of the public and 
the defendant. Jd. at 843. 

Probation may be revoked for criminal activity regard- 
less of the probationer’s awareness that such activity 
violates a probation condition. Id. at 844, citing Tittsman 
v. Black, 536 F. 2d 678, 681-82 (6th Cir. 1976). But while 
a court’s revoking discretion is broad, the probationer has 
a due process liberty interest which requires that he be 
given prior fair notice noncriminal conduct which could 
lead to revocation; otherwise revocation would be an abuse 
of discretion. Jd. the most straightforward means of that 
warning would be by imposition of a formal special con- 
dition, something not done in Dane. According to Dane, 
such warning need not be an imposed condition of pro- 
bation. Id. at 843-44. The court had to scrutinize the record 
of comments made between the sentencing judge and the 
probationer and the probation officer and the probationer 
to convince itself that sufficient warning had been given. 

The notice requirement of Dane appears to be a valid 
notion. But Dane’s application of the requirement is 
troubling. Assuming Dane should have known that his 
conduct was at odds with his probation, there is such 
difficulty in reconstructing exchanges over the matter to 
demonstrate the warning for the purposes of revocation. 
At a minimum, the probation officer should document re- 
stricting instructions. For example, by giving the pro- 
bationer written notice and/or by contemporaneously 
noting the instruction in the probationer’s supervision file. 

The message of Dane to sentencing courts and probation 
officers may be that in prudence and fairness any non- 
criminal conduct which the court believes could lead to 
revocation should preferably be made an express special 
condition of probation. Such a condition could be imposed 
at sentencing or at a modification of probation. 18 U.S.C. 
$§ 3651 3653 (1970). Imposition of such special conditions 
is more likely to motivate the probationer to conform his 
conduct, to facilitate his supervision, and to facilitate his 
revocation if he fails to abide by the condition. On the 
latter point, if Dane’s conduct had been restricted by a 
special condition it would appear within the serious tech- 
nical violation justifying revocation contemplated by the 
Eighth Circuit in Reed. 


MISCELLANEOUS CASES 


A. Probation Officer as a Witness.—A Federal probation 
officer should not be permitted to be a prosecution witness 
for purposes of identifying. a defendant, where other 
witnesses are available for that purpose whose relationship 
is not so prejudicial to the defendant. The defect in permit- 
ting such testimony, even where the prosecution makes 
no reference to the nature of the officer’s relationship to 
the defendant, is that the officer’s assertions cannot be 
tempered or probed by cross-examination—possible motives 
for remarks cannot be explored by the defendant without 
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revealing the relationship. United States v. Calhoun, 544 
F.2d 291 (6th Cir. 1976). 

B. Review of Magistrate’s Revocation of Probation.— 
Where a defendant, with his consent, is tried by a magis- 
trate and given probation, revocation by the magistrate is 
not a final judgment of the district court. Thus, the dis- 
trict court, rather than the court of appeals has jurisdic- 
tion over an appeal of the revocation order. Washington v. 
United States, No. 77-2955 (5th Cir. April 27, 1978). 

C. Right to Counsel During Presentence Interview.— 
A defendant is not entitled, as a matter of constitutional 
right, to counsel during a presentence interview by a pro- 
bation officer. The interview is not a “critical” stage of the 
criminal proceedings. Porter v. State (Fla. Ct. of Appeals,» 
3d Dist., Jan. 31, 1978). Where the defendant already has 
counsel, as a matter of courtesy, the General Counsel’s 
Office suggests a reasonable effort be made to inform 
counsel of the interview and he shor'd be permitted to at- 
tend the interview. 

D. Search and Seizure.—An unconsented search of a 
probationer’s room by a parole officer with neither a 
warrant, a special search condition, nor exigent circum- 
stances violates the probationer’s Fourth Amendment 
rights. United States v. Bradley, 571 F.2d 787 (4th Cir. 
1978) ; Contra Latta v. Fitzharris, 521 F.2d 246 (9th Cir.), 
cert. denied, 423 U.S. 897 (1975). The court’s rationale 
was that a parolee search was not analogous to an ad- 
ministrative search because administrative searches are 
expressly authorized by statute, with accompanying limi- 
tations on the search power. Bradley observed in dicta 
that the probable cause required of a parole officer is less 
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than for other law enforcement officers. Note probation 
and parole officers are not “law enforcement officers” for 
purposes of securing a search warrant from a judge or 
magistrate under F.R.Crim.P. 41(a). 

Until the Supreme Court resolves this issue, it seems 
advisable to impose special search conditions in appro- 
priate cases (e.g. persons convicted of crimes involving 
contraband, stolen properties, dangerous weapons, or 
narcotics) to avoid the warrant problem. The issue of 
search and seizure will be commented in greater depth in 
a future article. 

E. Plea Bargains and Probation—The Sixth Circuit 
recently ruled that a defendant has a right under F.R. 
Crim.P. 11(e) (4) to withdraw his guilty plea if the court 
rejects the government’s recommended sentence. United 
States v. White, Nos. 77-5289/90 (6th Cir., July 25, 1978). 
Contra United States v. Savage, 561 F.2d 554 (4th Cir. 
1977); United States v. Henderson, 565 F.2d 1119 (9th 
Cir. 1977). If the government recommends probation, it 
should be noted that the provisions of 18 U.S.C. §§ 3651 
and 3653 apply in full force. Thus, we believe a court’s 
imposition of conditions of probation, such as restitution 
or community treatment center, extension or revocation of 
probation would not constitute a rejection of the recom- 
mended probation sentence requiring the withdrawal 
right under the White decision. However, imposition of a 
split sentence would be rejection of the plea agreement if 
straight probation had been recommended, because the 
confinement period of a split sentence is not a condition of 
probation but rather the executed part of an imposed 
sentence of incarceration. 


Legislation 


By DIANE P. COLE 
Interagency Liaison Officer, Administrative Office of the United States Courts 


NEw FEDERAL CRIMINAL CODE 


Prospects for the enactment of a revision of the Federal 
criminal laws dropped drastically this year. Although 
S. 1487 was passed by the Senate, and some of the most 
controversial areas were compromised, the House Judici- 
ary Committee, Subcommittee on Criminal Justice, after 
hearing over 100 witnesses declined to adopt the kind of 
revision developed by the Senate. Chairman Mann indi- 
cated that the subcommittee felt that such enormous and 
drastic changes to be accomplished in one bill in such a 
short period of time would lead to further difficulties. The 
members of Congress would be enacting as law a bill 
whose impact would be essentially unknown. Therefore, 
the subcommittee concentrated on the less sweeping re- 
organization of existing Federal criminal law as a first 
step toward the kind of reform envisioned in S. 1437. Title 
18 was regrouped, renumbered, and certain of the penal- 
ties were rationalized to make them more uniform. In the 
area of fines, a more realistic schedule, more in line with 
current financial realities was adopted. This section is 
very similar to that contained in the Senate bill. Although 
not adopting the proposal to have a Sentencing Commis- 
sion, the House subcommittee adopted a provision author- 
izing and requiring the Judicial Conference to promulgate 
advisory sentencing guidelines for use by Federal judges. 
For the first time, judges would have to explain the 


sentences they impose. The bill also includes a provision 
for discretionary appellate review of sentences. 

The bill, H.R. 138959, was reported unanimously out of 
the Subcommittee on Criminal Justice just prior to the 
August recess. The full bill was not available until Sep- 
tember for the full committee. This bill, too, is an enor- 
mous tome, running over 500 pages. 

Even if the House Judiciary Committee reports out H.R. 
13959, and it is brought to the floor and passed, it is highly 
unlikely that a conference between the House and Senate 
could come up with a compromise version in the short time 
remaining. The bills are so drastically different that prob- 
ably only the sentencing provisions of the two bills could 
be in any sense harmonized. 

Those who have supported the revision of Federal crim- 
inal laws embodied in S. 1437 and its predecessor S. 1, 
believe that only enactment of such a scheme could im- 
prove the Federal criminal laws. That view is not shared 
by the House subcommittee composed of a mix of both 
liberals and conservatives on both sides of the aisle. The 
subcommittee was unanimous in its opposition to the type 
of reform embodied in S. 1437. 


LEAA AND THE NATIONAL INSTITUTE OF JUSTICE 


The battle lines have been drawn on the reorganization 
of the Law Enforcement Assistance Administration. Over 
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a year ago, a joint Department of Justice and Office of 
Management and Budget study team began studying the 
organization of the Federal justice system. The Depart- 
ment of Justice, which had had a task force on LEAA, 
continued to work on this aspect of the proposals. Clearly, 
new legislation was going to be necessary since the author- 
ization of LEAA will expire in a very short time. The 
President’s proposals, developed by the Department of 
Justice, included also a proposal that the research effort 
of the Executive Branch be expanded to include civil jus- 
tice as well as criminal justice. This function would be 
embodied in a National Institute of Justice, into which 
would be swept the National Institute for Law Enforce- 
ment and Criminal Justice and the National Institute for 
Corrections. The present Office for Improvements in the 
Administration of Justice in the Department of Justice 
would continue as an autonomous unit. The Law Enforce- 
ment Assistance Administration itself would become one 
of three bureaus. One being the National Institute of Jus- 
tice and the other a National Bureau of Statistics which 
would bring in all of the statistical efforts of the Depart- 
ment of Justice as they relate to crime. Above all of these 
bureaus would be an Office of Justice Research and Assist- 
ance. The head of that office would report to the Deputy 
Attorney General. The assistance functions of LEAA 
would continue but with funding for planning severely 
cut back. Research funds would be channeled through the 
National Institute which would have independent author- 
ity to decide on research projects. 

In the Senate, the administration’s bill was introduced 
as S. 3270 by Senator Kennedy. The bill has been referred 
to the Subcommittee on Criminal Laws and Procedures 


which is now being chaired by Senator Biden of Delaware. 
Senator Biden is not convinced that reorganization in this 
fashion is feasible. He is still inclined to consider the 
possibility of straight revenue sharing and dropping the 
heavily laden bureaucracy associated with LEAA. In the 
House of Representatives, the administration’s bill was 
introduced by Congressman Rodino, Chairman of the 
House Judiciary Committee, where it has been referred 
to the Subcommittee on Crime, under Representative 
Conyers. Representative Conyers has been highly critical 
of LEAA and plans early hearings on the proposal. 

With respect to the National Institute of Justice, there 
has also been introduced by Congressman Rodino a bill, 
H.R. 13445, which would create a National Institute of 
Justice independent of the Department of Justice. In the 
Senate, a counterpart, S. 3280, was introduced by Senators 
Bayh, Humphrey, Eastland, Baker, Mathias, Hatfield, 
Ribicoff, and Inouye. These bills embody the American Bar 
Association proposals which as many recall were endorsed 
by President Carter when he was Governor of Georgia. 

During the hearings in the Senate Judiciary Subcom- 
mittee, it became quite clear that support for the adminis- 
tration’s measure is coming from the governors who see 
the methods of channeling funds as more efficient and less 
fraught with overlap. Opposition to the proposal is coming 
from the mayors of the cities and from the state planning 
group members who would both have smaller roles to play 
in the allocation of funds. 

No final action on any of these proposals is expected in 
the 95th Congress, so I will be reporting on these topics 
again next year. 


News of the Future 
RESEARCH AND DEVELOPMENT IN CORRECTIONS 


By JOHN P. CONRAD 
Senior Fellow, The Academy for Contemporary Problems, Columbus, Ohio 


Those of us who keep an ear cocked for messages from 
Martinson are no longer quite certain as to what works. 
The scourge of correctional ineffectiveness has decided 
that the parole system is worth saving, as readers of FED- 
ERAL PROBATION learned from his most recent message, but 
evidently we are not to believe in its rehabilitative prop- 
erties so much as in its power to restrain the offender. 
While we wait for the completion and issuance of the cur- 
rent work in progress, the old debate simmers. Does 
correctional rehabilitation work at all for anyone’s benefit 
except that of the program staff, who, we have been told, 
enjoy spacious offices, deeper and deeper rugs on their 
floors, and at the same time are probably increasing crime 
instead of reducing it?! Should this panoply of people- 
changing programs be entirely dismantled? 

Four years after the original eruption, most correc- 
tional professionals have made up their minds on these 
issues on practical grounds, not much related to theory. 
The evidence may be slim that our programs are remedies 
for criminal behavior or have much impact on the crime 


1 Robert Martinson: “California Research at the Crossroads.” Crime 
and Delinquency Vol. 22 (2), pp. 180-191. 


rates. We doubt that they should be administered with the 
coercive support of judges or parole boards; we think they 
should be voluntary, but they should also be available. We, 
too, are skeptical about the “medical model,’”’ and some of 
us deny that there is anything in the least analogous to the 
legitimate practice of medicine in the way some treatment 
programs have been administered. But whatever the model 
may be, we are certain that offenders who need help and 
want it should get as much as they can take. 

Although a consensus of roughly this kind may have 
been reached, the message from the Center for Knowledge 
in Criminal Justice Planning has spread farther and wider 
than the confines of correctional research. Alert ideologues 
from both the right and left ends of the spectrum have 
seized on the findings about correctional effectiveness with 
gleeful enthusiasm. I have not attempted to collect all the 
references I have seen in the general press and other media 
which have dwelt on the ineffectiveness of correctional 
effort, but it is clear that Martinson has been heard. Not 
long ago I discovered in the Wall Street Journal no less an 
authority than Irving Kristol expatiating as follows: 

“. .. We have had for over a century now, in this coun- 
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try and elsewhere, an infinite variety of juvenile delin- 
quency programs. They have all been studied exhaustively 
by sociologists, criminologists, and social workers, and the 
findings are dismal. Not a single such program works 
better than no program at all. If there were such a pro- 
gram, you would have heard all about it by now.... 

“The case of adult criminals is not so very different. 
Here, too, we have had hundreds of experiments, in dozens 
of countries, with prison reform aiming at the rehabilita- 
tion of habitual criminals. Not a single such program 
works better than no program at all, as measured by the 
rates of recidivism. Once again, if there were such a pro- 
gram you would have heard all about it by now... .”" 

Mr. Kristol does not footnote Martinson and gives no 
authority for these statements. However, as he is one of 
the editors of The Public Interest, in which Martinson’s 
first article appeard,® it is reasonable to suppose that 
there may be more than a subliminal connection between 
Martinson’s critique and Kristol’s conclusions. 

While a good many correctional officials and clinicians 
have responded vehemently to Martinson, often in unhelp- 
fully strident language, there have been few systematic 
analyses of his methods and conclusions. Fellow social 
scientists have admired his industry and the vigor of his 
expression, but with one or two exceptions have not 
troubled to give them detailed attention. The most dogged 
exception is Ted Palmer, senior researcher in the Cali- 
fornia Youth Authority, and the principal expositor of 
that agency’s famous Community Treatment Project, in 
which the I-Level typology and treatment strategies were 
first unveiled. In an earlier article, Palmer called down on 
himself the fulminations of Martinson by questioning both 
his methods and conclusions. Now we have a much more 
elaborate analysis, and in this report I want to bring it to 
your attention.® 

Palmer’s critique of the Martinson position begins with 
a review of the raw material contained in the basic canon: 
The Effectiveness of Correctional Treatment, which, by his 
analysis, shows that many correctional programs work 
pretty well after all. Palmer shows that Martinson’s pecul- 
iar methodology leads him to conclusions about effective- 
ness that are based on the numbers of programs within 
given categories of treatment that succeed or fail to 
succeed. If there are more unsuccessful programs than 
successful, that category can be written off as a failure. 

The definition of success was extremely stringent. If, for 
example, the treatment category, probation, is to be eval- 
uated for success, the over-riding condition that had to be 
satisfied before it could be said to “work” required that 
there could be virtually no findings in any individual 
study that contained contradictions to success. This re- 
quirement had to be met, regardless of the total number of 
studies reviewed, the particular focus of the studies, or 
even the actual reduction in recidivism that was reported. 
Further, the criteria for success called for an across the 
board success. Differentiation of offenders by type or any 
other kind of category was dismissed as irrelevant to the 
ultimate goal. Thus, for example, the studies based on the 
Community Treatment Project, which depended on an 
elaborate typology could be lumped together. Because this 
undifferentiated lump did not show a clear-cut undifferen- 


2 Irving Kristol, “‘Human Nature and Social Reform. 
Journal 20 September 1978. 

% Robert Martinson. “‘What Works? Questions and Answers About 
Prison Reform.” The Public Interest Spring 1974, (35), pp. 22-54. 

4 Ted Palmer, ‘‘Martinson Revisited.” Journal of Research in Crime 
and Delinquency Vol. 12, (2) pp. 133-152, (1975). 

* Ted Palmer, Correctional Intervention and Research: Current Issues 
and _— Prospects, (Lexington, Massachusetts. Lexington Books. 
1978). 

. onenns “California Research at the Crossroads,” op. cit. 

Ibid. 
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tiated success, it could be included in the mass of programs 
that did not “work.” 

It is this disdain for classification which is most damag- 
ing to Martinson’s basic position. None of the natural 
sciences made much advance until taxonomic work resulted 
in a reliable and heuristic division of the phenomena of 
study. The advances made so far in social science research 
have relied heavily on the effort to classify social phenom- 
ena. What little we know about mental illness and mental 
retardation has depended on the development of nosolo- 
gies; indeed, the adherence of scientists in those fields to 
outworn classificatory schemes, and their failure to develop 
new ones, may be a serious part of the problems confront- 
ing the field of psychiatric research. It flies in the face of 
reason and dismisses common sense observation to suppose 
that all criminals are alike, and that what benefits one 
should benefit all. But Martinson allows himself to say: 

“Are there really ‘types’ of offenders in any useful sense 
of this word? ... Of course, you can construct as many 
‘types’ as you like.... You can generate an alphabet soup 
of maturity-level classifications with scientific sounding 
titles .... This, however, only leads to a search for that 
semi-demi-semi ‘type’ of offender for which this impotent 
treatment... is least impotent.’ 

With this approach to treatment research in medicine, 
we would be lucky to get past the witch-doctor stage. No 
one supposes that the study of maturity-levels has done 
more than shed light on the constructive resocialization of 
some “types” of offenders, but at least a few clues to more 
successful intervention have been found. Martinson, how- 
ever, required that all treatments must be true panaceas, 
capable of curing all offenders of whatever it is that ails 
them. 

Palmer next discusses the curious notion that the cri- 
terion of success in correctional treatment should be the 
reduction of crime. Martinson’s position is forthrightly 
stated: 

“The public does not care whether a program will de- 
monstrate that the experimental group shows a lower 
recidivism rate than a control group; rather, it wants to 
know whether the program reduced the overall crime rate. 
(If the program does seem to do so) ... the public... 
now tends to ask ... what specific aspects of your ‘pro- 
gram’ accomplished this? Was all this worth it, given the 
tremendous expense of many of these programs?” 
and 

“The public: (now asks) Has your ‘program’ overall 
reduced the crime rate? I believe these programs are now 
increasing crime ....I ask (for) a nationwide campaign 
to purge these institutions of their ‘community treatment’ 
bombast and shape them into agencies that can protect 
the public.’’* 

How Martinson knows what the public is asking is never 
clear, nor are given a reason why research strategy should 
be dictated by the general public. But that is beside the 
point. What is important to take note of here is Martin- 
son’s insistence that the criterion must be reduction in 
the volume of crime. Palmer points out what should be 
plain as day: the reduction in recidivism cannot have a 
significant impact on the crime rate, even if it were 
doubled or trebled by an unlikely panacea applicable to all 
offenders under restraint. The vehemence of his demand 
that recidivism be ignored as a criterion of program 
success would find many echoes among correctional re- 
searchers if the alternative might be the study of what 
makes a program succeed; we do indeed spend far too 
much time and trouble in the study of correctional failure. 
It is as though medical progress were to be made only in 
the autopsies conducted on patients who died while in 
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treatment. But Martinson will have none of that; he wants 
research—if there is to be research—which is directed at 
programs designed to reduce the rate of crime. 

Palmer concludes his long and detailed monograph with 
his prescriptions for treatment research. I have not 
thought of a way of condensing his complex recommenda- 
tions into the space I have available here. I strongly doubt 
that administrators without a formidable background in 
research will find this chapter an easy read, but I think 
that it deserves the careful attention of research directors. 
For my taste, it is entirely too oriented toward the goal of 
recidivism reduction. After all, the interventions which we 
administer in correctional agencies are the well-known and 
well understood processes of remedial education and voca- 
tional training, the goals of which are simple and fairly 
measurable. Did this illiterate learn to read? Did this 
trainee in welding learn to make an acceptable weld? And 
did the possession of these skills facilitate their legitiment 
employment after the conclusion of training? As for the 
less well understood psychological interventions, a some- 
what similar research strategy seems applicable. Judged by 


the standards prevailing in the application of any of these 
modalities, in general practice, is there any evidence that 
these offenders profited in the ways and by the criteria 
that patients or clients in general practice in the com- 
munity benefit? 

It will be many a day before evaluation research in this 
field will be allowed to wean itself from the readily meas- 
urable but uninformative criteria of recidivism. But 
correctional practitioners and researchers alike should lead 
the way by making the much more modest measurements 
of programs success in terms of immediate program objec- 
tives, and making them public. It is highly improbable 
that we will find a program short of sheer intimidation 
that will prevent recidivism. We are, however, reasonably 
safe in assuming that citizenship calls for the equipment to 
meet responsibilities: literacy, some kind of vocational 
proficiency, and some control of impulses. A correctional 
service or facility can provide some of these benefits to 
some offenders, and should monitor carefully its success at 
doing so. We all know we could do better, but we can 
hardly afford to do less. 
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TOMMY FERRIS 


Tommy was a young man, reared in a local ghetto, who, 
for most of his life, worked hard, encouraged by support- 
ive parents. There were five other children in the family 
and, because of economics, Tommy willingly helped sup- 
port the family. 

After graduating from high school and attending junior 
college, Tommy began working for a local sheet metal 
firm, hoping to make a career in the sheet metal industry. 
After approximat': four years of employment, business 
reversals forced hi; employer out of business and Tommy 
found himself unemployed. Working sporadically after 
that, Tommy never located a permanent job. He became 
discouraged and began to be influenced by acquaintances 
involved in criminal activity. As a result, Tommy was 
arrested in Los Angeles on a possible drug charge and, 
shortly thereafter, impulsively committed a bank robbery 
for which he was subsequently convicted and incarcerated 
under 18 USC 5010(b) of the Youth Corrections Act. 
While in prison, Tommy made the most of his situation 
by entering barber’s training. 

It was upon his release from prison in the spring of 
1976 that I met Tommy. He was 27 years of age and al- 
most ready to take the state barbering license examina- 
tions; however, funds were not available to complete the 


* The case related here is true. The name of the ‘of- 
fender, however, has been changed. The editors of Fed- 
eral Probation invite their probation-parole readership to 
submit for possible publication in this column the case 
story of anyone they feel has made a successful new life 
while under supervision. Please limit stories to 500 words. 


small amount of training which remained for him to 
qualify for the state boards. Because of the support of 
his girl friend and people around him, Tommy was not 
disheartened. He tried to follow through on every sugges- 
tion I made in an effort to complete his barbering and, 
hopefully, enter cosmetology school. Jobs and _ financial 
support were difficult to find, but, with encouragement, 
Tommy continued to try, even when meeting with what 
appeared to be “closed doors.”’ He became more determined 
than ever, and, finally, through a fortunate set of cireum- 
stances, was able to find a job through a friend as part of 
the housekeeping department in a community hospital. 

Tommy took pride in his work and, with encouragement, 
did his very best. His efforts were noticed and he was 
commended for his excellent job performance. Although 
his salary was not very high, Tommy continued to per- 
severe and an opportunity for advancement offered itself. 
Tommy applied for a job in another hospital as head of 
its housekeeping department, with a substantial increase 
in salary and was hired. The hospital was so impressed 
with Tommy’s work that within three short months, he 
had received a raise. 

Tommy was recently terminated from parole and his 
conviction set aside. He presently resides with his father 
in a nice community, looking forward with anticipation to 
what the future will bring. He has travelled a hard road, 
but because of his own efforts and the love and concern of 
those around him, Tommy, today, is a success in every way. 

STANLEY S. NAKAMURA 

U.S. Probation Officer 
Northern District of California 
Oakland, California 
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Reviews of Professional Periodicals 


ARTICLES OF SPECIAL INTEREST 
IN LEGAL JOURNALS 


Reviewed by RAYMOND H. CLARK 


“Magistrate Montaigne’s Follower,’ by Charles  E. 
Wyzanski, Jr. (Creighton Law Review, Volume 11, No. 2, 
December 1977). Comes now another voice to speak in be- 
half of appellate review of sentencing (as well as several 
other matters) in the form of a senior judge of the United 
States District Court for the District of Massachusetts. 
The word speaking is used correctly in this instance for 
the article was prepared from a lecture delivered by Judge 
Wyzanski who spoke without notes at the Creighton Uni- 
versity School of Law. 

Commenting upon many of the responsibilities of a 
Federal trial judge, Judge Wyzanski turns to the subject 
of appellate review with the observation that unquestion- 
ably the most difficult part of the ordinary business of a 
district judge relates to criminal cases and the many 
facets of sentencing raise more questions than can be 
answered. It is partly because of such questions that he 
“strongly” supports the view that all sentences should be 
reviewable on appeal although perhaps to a group of 
judges of coordinate jurisdiction rather than an appellate 
court. 

Lest the reader of this review conclude that the thrust 
of Judge Wyzanski’s remarks is directed mainly at crim- 
inal matters, sentencing and appellate review, please be 
assured that such is not the case. Rather, he speaks of his 
experiences as a district judge with warmth and good 
humor. One cannot avoid the feeling that here is someone 
you would like to meet and know. 


“Sentencing in Indiana: Appellate Review of the Trial 
Court’s Discretion,” by Jay Eric Smithburn (Valparaiso 
University Law Review, Volume 12, No. 2, Winter 1978). 
Provisions for appellate review of sentences have been 
enacted in slightly more than half of the states through 
legislation, case law, or constitutional mandate. However, 
the number of states in which review is realistically avail- 
able in every serious case is much lower, perhaps not more 
than 15. For the most part, sentencing continues to be 
viewed as an exclusive function of the trial court judge’s 
discretion and as long as the sentence is within the statu- 
tory boundaries and there is no clear evidence of abuse, 
the sentence will not be modified on appeal. 

This article by a judge of the Marshall County (Indi- 
ana) Court points to two significant developments, legisla- 
tive and judicial, which have taken place in Indiana crimi- 
nal law in recent months and which, in the judgment of 
the author, may offer an effective response to the problem 
of unguided discretionary sentencing. 

The Indiana Penal Code has been revised to require that 
the trial court, before sentencing a convicted felon, con- 
duct a separate hearing for the purpose of determining the 
appropriate sentence and to make a record of the hearing 
which must include a statement of the court’s reason for 
selecting the sentence imposed. Moreover, the lawmakers 
provided specific directives which the trial court must 
consider in determining a proper sentence to impose for 
any crime and a list of criteria which the court may con- 


sider in assessing the aggravating or mitigating circum- 
stances. In addition to these legislative innovations, the 
Indiana Supreme Court has promulgated rules to govern 
the appellate review of sentences authorized by the Indi- 
ana constitution. 

The author’s examination of these developments includes 
a proposal for the adoption of a standard for appellate 
review as well as suggested guidelines to aid bench and 
bar in the effective implementation of the new practices. 

This reviewer wishes that he could share Judges 
Wyzanski’s and Smithburn’s enthusiasm for appellate re- 
view, but notwithstanding altruistic claims otherwise, the 
concept appears to be yet another layer added to a process 
which seems never to have an end. Within the last quarter 
century judicial fiat has made it all but impossible to 
convict many criminal ofienders; almost impossible to take 
their guilty pleas when they do decide to “fess up”; and 
now we’re toying with appellate ideas that can only make 
final sentencing more indefinite than ever. 

“The Nature of a Pardon Under the United States Con- 
stitution” by G. Sidney Buchanan (Ohio State Law Journal, 
Volume 39, No. 1, 1978). The issue of the nature of the 
pardon power has acquired heightened relevance from the 
controversy surrounding the exercise of the power by 
former President Ford in relation to his presidential pred- 
ecessor, Richard Nixon, and by President Carter in rela- 
tion to those who evaded the draft during the period of 
our military involvement in Viet Nam. Professor 
Buchanan of the University of Houston College of Law 
has conducted substantial legal research and finds that 
two judicial giants of the United States Supreme Court, 
Chief Justice John Marshal! and Justice Oliver Wendell 
Holmes, viewed the pardon power in distinctly different 
ways. 

Essentially, Chief Justice Marshall saw a pardon as 
“An act of grace... (the) private, though official act of 
the Executive Magistrate .. .”, the validity of which 
depends upon its acceptance by the pardonee. Justice 
Holmes, on the other hand, did not see it as a private act 
of grace from an individual happening to possess power, 
but rather as “. ..a part of the Constitutional scheme 
...’ to better serve the public welfare. 

Professor Buchanan’s efforts are directed toward an 
analysis of this philosophical conflict with an aim toward 
its resolution. He examines the two definitions in light of 
five policy considerativns: fidelity to the text of the Con- 
stitution; fidelity to the historical bases for inclusion of 
the pardon power in the Constitution; fidelity to the 
structural implications of our Constitutional system: the 
preservation of executive capacity to promote the public 
welfare; and the preservation of executive capacity to 
bestow mercy. 

Contending that these five policy considerations support 
the assumption that it is in accord with our Constitutional 
scheme to maximize the areas in which the President has 
unreviewable discretion in the exercise of the pardon 
power, the author finds a strong case for the Holmes 
position. He maintains that the requirement of acceptance 
“... comes at too high a price.” 


“Taking the Rule of Law to Prisons,” by Herbert S. Miller 
(American Bar Association Journal, July 1978). Contending 
that lawyers cannot ignore the problems of prisons, the 
author, who is an ABA committeeman and codirector of 
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the Institute of Criminal Law and Procedure of the 
Georgetown University Law Center, examines the Stand- 
ards Relating to the Legal Status of Prisoners which were 
proposed for submission to the American Bar Association’s 
House of Delegates. 

The proposed standards are a comprehensive attempt to 
bring together a body of law and thought that treats the 
legal status of prisoners in an integrated manner. They 
concern such matters as medical requirements, legal as- 
sistance, rights of privacy, communications rights, wages 
and hours of employment, religious freedom, peaceful 
assembly and other basic life elements often abridged or 
denied by reason of imprisonment. 

Obviously many persons (certainly this reviewer) will 
question whether responsible correctional authorities can 
maintain order under the proposed standards. In response 
to such doubt, the author points to five of them, which 
taken together, leads him to conclude that such worries 
are unfounded and that in the long run both society as 
well as prisoners will benefit. 


THE JOURNAL OF CRIMINAL LAW 
AND CRIMINOLOGY 


Reviewed by EUGENE H. CZAJKOSKI 


“Psychiatry, Dangerousness and the Repetitively Violent 
Offender,” by Henry J. Steadman and Joseph Cocozza 
(Summer 1978). This article rather strongly asserts what 
many have observed regarding the inefficacy of psychiatry 
in predicting dangerous behavior. The assertion is based 
on sound statistical evidence and it makes clear that 
psychiatrists do not deserve their expanding role in the 
criminal justice system. As badly put by the authors, 
“Psychiatrists can demonstrate no special expertise in 
making predictions of future violent behavior.” 

It is remarkable that psychiatry continues to enjoy an 
important (and probably increasing) role in arbitrating 
issues of social behavior. That Western society invests so 
much in the psychiatrist is not apparently due to any 
success psychiatrists have been able to demonstrate in cop- 
ing with the various problems assigned to them. Rather, 
it appears to be a shamanistic situation where matters 
must somehow be decided in the absence of empirical 
knowledge. It is perhaps too cynical to regard psychia- 
trists as the modern equivalent of ancient augurs but it 
is a very tempting comparison. 

The researchers here capitalized on New York State’s 
Criminal Procedure Law which “mandated psychiatric 
predictions of dangerousness for all indicted felony de- 
fendants found incompetent to stand trial.” For a 12- 
month period, beginning in 1971, the researchers obtained 
court psychiatric reports on 257 individuals and attended 
55 of the court hearings involved. The psychiatric danger- 
ousness determinations were compared to subsequent crim- 
inal activity reports of the New York State Division of 
Criminal Justice. Based on their findings, the researchers 
assert that there is “no reason for involving psychiatrists 
in the dispositional processes of violent offenders under 
the expectation of predictive expertise.” Furthermore, the 
researchers claim that “If one were to apply any of the 
three evidentiary standards used elsewhere in the Ameri- 
can legal system to the testimony of psychiatrists on the 
matter of estimating future violent behavior, their opin- 
ions could not be accepted in a court of law.” 

Despite allusions to psychological criteria such as “de- 


lusional or impaired thinking,’ the psychiatrists nearly 
as often referred to the current offense and histories of 
assault in predicting dangerousness. Out of a very wide 
range of variables, the only one found to be statistically 
significant in differentiating among those psychiatrically 
diagnosed as dangerous and those found nondangerous 
was the current alleged offense. In other words, regardless 
of any other variable measured, a defendant was most 
likely to be found dangerous if he were charged with a 
violent offense. Thus, psychiatrists seemed to be employing 
criteria any layman would use. Little expertise seemed to 
be involved. The injustice in imprisoning individuals be- 
cause of woefully inaccurate predictions of dangerousness 
is patent. 

“Law and Punishment in Early Renaissance Venice,” by 
Guido Ruggiero (Summer 1978). Here is a criminological 
study of the sort which ought to be encouraged and which, 
fortunately, is appearing with increasing frequency. It is 
an attempt to shed light on the workings of law within 
society by means of a historical methodology. As criminol- 
ogy cannot be said to have a distinct methodology of its 
own, it would perhaps be more accurate to call this a 
historical examination of the problem of social control. 

The writer appears to have drawn this article from a 
larger work encompassing societal aspects of life in 14th 
century Venice. The Venice of that time was an unusual 
city in that it was ruled by a complex structure of a dom- 
inant merchant nobility instead of by the households of 
hereditary monarchs as was then typical of Europe. The 
merchant nobility were a legally defined class who gov- 
erned through numerous state councils. The laws and 
penological regulations set down by the government were 
reflective of the ruling mercantile interests. Essentially 
the laws and judicial interpretations were flexible so that 
they allowed for a broad exercise of discretion. Because 
of the numerous state councils promulgating laws, inter- 
preting laws and registering precedents, and further be- 
cause (presumably) of the practical nature of a mercan- 
tile state, laws controlling social behavior were recorded 
in a scattered fashion which made the determination of 
legal precedent very difficult. As a consequence, the exer- 
cise of criminal justice in early renaissance Venice was 
characterized by a situational perspective which permitted 
easy adjustments to current community requirements. In 
the logical and practical Venetian state: “The law, rather 
than limiting the judges, freed the judges to match pun- 
ishment with crime in a matter responsive to the nuances 
of societal need.” 

It is interesting to note that many modern issues and 
problems in the administration of justice are the same as 
those which troubled early renaissance Venetians. For ex- 
ample, overcrowded jails were a chronic Venetian problem 
which the Venetians accommodated through the practice 
of “gratia” a clemency-like device aimed far more at 
emptying overcrowded jails than at any humanitarian 
target. To further deal with overcrowding in jails, the 
Venetians tailored punishment fines to the ability to pay 
thereby avoiding having to jail for nonpayment of fine. 

As might be expected of a state ruled by merchants, 
property crimes (robbery) were more systematically pun- 
ished than crimes against the person. “There was judicial 
discretion in penalties for violence, but carefully codified 
penalties for property crimes.” 

The highly rationalized approach to justice maintained 
by the commerce worshiping Venetians is symbolized by 
the sculpture before the Ducal Palace which represents 
Justice holding the traditional scales and sword without a 
blindfold. 
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“The Impact of Morrissey and Gagnon on Parole Revoca- 
tion Proceedings,” by Vincent O’Leary and Kathleen 
Hanrahan (Summer 1978). The turbulent movements of the 
1960’s, in the area of individual rights, produced, among 
other things, judicial retreat from the “hands off” doctrine 
traditionally applied to the correctional system. In view 
of the current and widespread attack on parole, it is 
interesting to note what impact the new judicial attitude 
has had on parole operation. 

Parole was relatively late in receiving 14th amendment 
attention from the courts and it has been the revocation 
process of parole which has received the greatest judicial 
scrutiny. In Morrissey v. Brewer the Supreme Court es- 
tablished a two stage hearing process for parole revocation 
which includes notice, disclosure, confrontation, etc. In 
Gagnon v. Scarpelli, the Court established presumptive 
criteria in allowing parole authorities to decide whether 
to permit counsel at revocation hearings. 

Various speculations were conceived in regard to how 
parole boards would implement the due process require- 
ments mandated by “Morrissey” and “Gagnon.” There 
were many who expected that parole boards because of 
the increased costs and seemingly reduced discretion, 
would render only lip service to the Morrissey and Gagnon 
requirements or otherwise seek to evade the requirements. 
The authors of this article, utilizing surveys of parole 
practices conducted by the National Parole Institute, ex- 
amined parole board reactions to Morrissey and Gagnon. 
Cautious about accepting self-reported information, the 
authors nevertheless conclude “overall that paroling au- 
thorities have complied with Morrissey and Gagnon.” 
There is indirect evidence that operating costs have in- 
creased due mainly to enlarging parole boards and adding 
personnel in the form of hearing officers. There is also 
indication of some decline in the grant of paroles since the 
Supreme Court decision. 

As to why parole boards so quickly complied with 
Morrissey and Gagnon when other Supreme Court deci- 
sions were resisted by the Boards, one observation made 
by the authors is that revocation rates are often viewed 
as failures of the parole system and since Morrissey and 
Gagnon could not threaten the system with increased re- 
vocations, parole boards were not inclined to resist these 
particular Supreme Court decisions. Moreover, Morrissey 
and Gagnon in fact left parole board autonomy essentially 
undisturbed. 


THE INTERNATIONAL JOURNAL 
OF THE ADDICTIONS 


Reviewed by DAVID M. PETERSEN 


“Life Stress as a Precursor to Adolescent Drug Depend- 
ence,” by David F. Duncan (December 1977). This study 
provides support for the hypothesis that drug dependence 
is a stress-induced disorder. Although drug dependence 
has often been characterized as a stress-produced disorder, 
there has been little or no quantitative data relating stress 
and drug dependence. In this study a widely used instru- 
ment for the measurement of life stress among children 
and adolescents (Coddington’s Life Event Record) was 
administered to 31 drug-dependent applicants interviewed 
for admission to a halfway house for adolescent drug 
abusers. The subjects were asked to recall the year pre- 
ceding their first use of illicit drugs and to identify those 
life stress events on the Life Event Record which has 


occurred to them during that year. The drug dependent 
subjects showed significantly higher life stress scores than 
did a standard normal population of adolescents, 1,014 
junior high school and 913 high school age adolescents. 
This lends support to the theory that drug dependence is 
a stress-induced disorder. Moreover, the study results re- 
veal a negative association between life stress scores and 
age which suggests that higher levels of stress are gener- 
ally necessary to result in drug abuse by younger adoles- 
cents. The author suggests that only those younger adoles- 
cents with the most stressful environments would seem 
likely to become drug dependent. Recognizing that a retro- 
spective study cannot demonstrate causality in this case, 
the author identifies needed improvements for further 
research on the relationship between life stress and drug 
abuse. 


“Professional Thieves and Drugs,’ by James A. Inciardi 
and Brian R. Russe (December 1977). This article reviews 
the concept of “professional” theft, the use of drugs by 
professional thieves is discussed, and contemporary per- 
spectives on this type of criminal and their patterns of 
drug use are provided. The professional thief has been 
described as a highly specialized, nonviolent criminal who 
makes a regular business of stealing. The professional 
thief is a highly specialized predatory offender with a 
history that dates back to Elizabethan England. The vast 
historical repository of literature describing the way of 
life of the professional thief has documented the use of 
opium, cocaine, and heroin among the more typical types 
of professional thieves including pickpockets, sneak 
thieves, confidence men, and safe burglars. Drug-taking 
typically involved the use of heroin or morphine by needle, 
the smoking of opium, or the sniffing of cocaine, but addic- 
tion to narcotic drugs has not been generally widespread 
among professional thieves, with the exception of pick- 
pockets. However, trafficking in drugs was common to the 
professional underworld, and as a result, this deviant 
“fraternity” had a notable impact on the impressment of 
a criminal model of drug use on 20th century concepts of 
the addict. Professional thieves are relatively few in num- 
ber today and the authors document changes in this all 
but depleted profession. To augment their historical pres- 
entation the authors interviewed 10 active drug-using 
pickpockets located during January 1975 in Dade County, 
Florida (Miami). Although this sample of thieves is small, 
the selected charateristics on their drug use and criminal 
activity suggest that these patterns of drug use continue 
to vary widely from the typical varieties found in more 
predominant populations of users and addicts. 


“Acupuncture in the Treatment of Addiction: A Review 
and Analysis,” by Paul C. Whitehead (January 1978). 
Acupuncture has a history dating back thousands of years 
but interest in its technique and application among those 
in Western nations is a contemporary phenomenon. Many 
claims have been made regarding the usefulness of acu- 
puncture in the management of pain and in the cure of 
certain other conditions, including narcotic addiction. This 
study reviews the existing literature on this topic and 
attempts to assess the usefulness of acupuncture as an 
analgesic and the efficacy of this technique in the treat- 
ment of addiction. Acupuncture has been described both 
as a physical treatment that can be used to “cure” drug 
addiction and one that can in addition be used especially 
to treat the withdrawal syndrome. “Cure” is suggested 
to be the result of the addict no longer having the urge to 
take narcotic drugs. On the basis of his review the author 
concludes that we actually know very little about the 
efficacy of acupuncture in the treatment of any condition, 
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especially addiction. The utility of acupuncture remains 
unproven as the available research studies were found to 
fall seriously short of adequate clinical trial. Those results 
that have been reported are incomplete and inadequate 
and have been subject to considerable misinterpretation 
by others. The author suggests some directions for future 
research, particularly the use of acupuncture under cir- 
cumstances that allow for control groups and control con- 
ditions. 


“Correlates and Predictors of Recidivism Among Drink- 
ing Drivers,” by Robert E. Booth and Ralph A. Grosswiler 
(January 1978). This study reports on followup interviews 
completed on 47 of 96 DUI ex-clients of an alcohol treat- 
ment program in an effort to determine predictors of 
success. It was not designed to assess treatment per se but 
to illuminate those correlates or predictors of recidivism 
among a group of former clients who had all been arrested 
and convicted for driving under the influence of alcohol. 
The authors hypothesized that two categories of “histori- 
cal factors” and two “time factors” would be of primary 
significance in accounting for recidivism. Historical fac- 
tors included those events and circumstances which oc- 
curred at the time of arrest, as well as the amount and 
impact of stressful events occurring since discharge from 
the treatment program. Time factors included length of 
time in treatment and length of time since treatment. 
Selected demographic variables were also predicted to be 
of significance. Recidivism was conceptualized as a multi- 
dimensional construct through self-report measures and 
rearrest records. The study results reveal that a greater 
amount of time in treatment was significantly correlated 
to less drinking and driving and was almost significant 
for fewer rearrests. In addition, greater time since treat- 
ment was positively correlated with recidivism. With re- 
gard to the demographic variables, those ex-clients least 
likely to be recidivists were older, better educated, mar- 
ried, widowed, or separated, and in either a white-collar 
profession or had no profession. Following their discharge 
from the treatment program, stressful events occurring 
to these clients during the year prior to the interviews 
were not significantly related to outcome. The most re- 
vealing aspect of the study concerned the relationship of 
events occurring at arrest to the criteria variables. With 
regard to the application of punitive actions to the drink- 
ing drivers, going to jail, losing a driver’s license, being 
fined, or incurring a financial burden had no effect on 
outcome. On the other hand, those persons who had in- 
volvement in a car accident were drinking less and had 
changed more in their drinking behavior. The best pre- 
dictor of drinking behavior change was the presence of a 
car accident at the time of the arrest for DUI. The present 
study does not provide an adequate clarification on the 
dynamies of this variable. 

“Correlates of Alcohol Arrests in a Rural State,” by 
Kenneth R. Olson, Roderick S. Carman, and Richard A. 
Pasewark (April 1978). This study addresses one of the 
most clearly defined problems associated with alcohol use 
—arrests. It was undertaken in order to investigate socio- 
cultural factors in relationship to alcohol arrest rates in 
a sparsely populated region, with particular emphasis on 
the possible influence of population magnitude and change, 
distribution and sale of alcoholic beverages, the availa- 
bility and activity of law enforcement personnel, and con- 
viction rates of alcohol-related cases. The study is based 
upon data gathered during 1975 from the 23 counties in 
Wyoming, which vary in population from 3,000 to 61,600. 
The analysis included correlating per capita arrest rates 
for public intoxication, DUI, and liquor law violations 


with selected county variables, including population, 
changes in population from 1970-74, per capita liquor 
sales, per capita number of law enforcement personnel, 
proportional Indian population, and per capita criminal 
arrests. In addition, conviction rates for these alcohol 
offenses in each county was related to all other variables 
considered. It was concluded from the data that: (1) no 
significant relationship exists between population increase 
and alcohol arrests, although population increases are 
associated with per capita liquor sales; (2) alcohol arrests 
are generally positively related with county population; 
(3) those counties with high crime rates are also those 
which tend to have a high alcohol arrest rate; (4) there 
is no relationship between alcohol arrest rates and per 
capita law enforcement personnel available; (5) counties 
with a high concentration of Indian residents tend also to 
have a high arrest rate for public intoxication and liquor 
law violations but not for DUI; (6) conviction rates for 
alcoholic offenses are not associated with proportion of 
Indian population. The authors offer some suggestions for 
planning treatment and intervention based upon the study 
results. 


“Multiple Drug Abuse: Examination of Drug-Abuse Pat- 
terns in Male Prisoners,” by James L. Marini, C.I. Bridges, 
and M.H. Sheard (April 1978). This study reports on pat- 
terns of preincarceration drug use for a group of 58 male 
prisoners confined in the principal Connecticut correctional 
facility. The average age of these prisoners was 18.6 
years, with 50 percent of the subjects White, 43 percent 
Black, and 7 percent Hispanic. Degree of drug use was 
classified as follows. Regulay use was defined as use of 
alcohol or marihuana two or more times per week for at 
least 3 months and, for other drugs, use one to two times 
per week for at least 3 months. Those subjects who did not 
meet the criteria for regular use were classified as infre- 
quent (casual) users. None of the subjects were non users 
of drugs. Heavy drug use, equivalent to drug dependency, 
was defined as any addiction or daily or near-daily use of 
one or more drugs with additional regular weekly drug 


use. Extent of drug use was defined as follows. Those who 


used no drugs other than cigarettes, alcohol, or marihuana 
were labeled as CAP users. Regular use of drugs (as 
defined above) of one or at most two other drugs was 


defined as CAP + 2. Regular use of more than two other 


drugs was defined as CAP < 2; this category was assumed 
to be equivalent to multiple or polydrug use. The total 
inmate group contained 55 percent drug-dependent per- 
sons, 36 percent regular users, and 9 percent infrequent 
users. The White subjects had tried significantly more 
drugs and used more regularly than other subjects. With 
regard to use of drugs, nearly all subjects had used alco- 
hol and marihuana at least once. When number of drugs 
used regularly is considered, the total sample is divided 
approximately equally between CAP, CAP + 2, and CAP 
< 2 categories. As to degree of use groups, the heavy 
users used more drugs regularly and experimented with 
more kinds of drugs, used marihuana and other drugs at 
earlier ages, and had histories of more drug arrests than 
the other two groups. Significantly, the multiple drug use 
group (CAP < 2) has over 70 percent White subjects and 
the CAP + 2 group over 70 percent Black and Hispanic 
subjects, while the CAP group is evenly divided between 
the two racial subgroups. Thus, the characteristics of the 
multiple group are primarily the characteristics of the 
White population, while those of the CAP + 2 group 
reflect Blacks’ drug use styles. The authors provide fur- 
ther discussion of these different drug use patterns and 
offer testable explanations of the importance of these 
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styles, as well as of the differences between White and 
Black subsamples. 


PROBATION JOURNAL 


(England) 
Reviewed by HAROLD W. KELTON 


“Some Reflections on the First Five Years of Community 
Service,” by Baroness Wootton of Abinger (December 1977). 
Community service as an alternative to imprisonment 
has a statutory basis in Britain, deriving from the 1973 
Criminal Justice Act. Through recommendations made at 
that time, the “Wootton Committee” was instrumental in 
the framing of that legislation. Four years after, Lady 
Wootton comments on the “. . . high spots and the tricky 
features ...” of the Community Service Order in practice. 
The use of the Community Service Order is extensive. It 
is anticipated that 1977 will show such orders were used 
in more than 10,000 instances, but there are problems. 
Statute requires that Community Service Orders be used 
only with “imprisonable” offenses, thus precluding their 
use with very minor offenders. It is also required that the 
time involved amount to 240 hours of spare time work 
within one year and this is frequently difficult to schedule. 
A final obstacle can arise if the offender fails to consent 
to a Community Service Order. But, more serious to the 
idea of community service are the criticisms that: 

(1) It is not philosophically based—is it punishment, 
rehabilitation or retribution? 

(2) People under Community Service Order have 
higher reconviction rates than people otherwise sentenced. 

These criticisms, however, are easily dismissed by Lady 
Wootton who sees the “chameleon-like” quality of com- 
munity service as a strength rather than a weakness and 
who cautions that evaluative statistics are too early and 
based on poor sampling. Even if it could ultimately be 
shown that Community Service obtains no better results 
than other forms of sentencing, it is, she points out, con- 
siderably cheaper. 

“Community Service Orders—How Different?,” by Jenny 
West (December 1977). In the United States, the require- 
ment that a convicted offender perform some type of 
charitable work in lieu of going to prison would hardly be 
viewed as a punitive action but this is one of the issues 
raised in Britain about Community Service Orders. The 
British probation officer who acts under a mandate to “aid, 
assist, and befriend” is somewhat wary about taking a 
role of “enforcer” in a scheme where offenders perform 
voluntary work—“or else.” Thus, to the British officer, 
community service work is different from standard proba- 
tion work because it involves the element of “punishment” 
and while the author discusses other various aspects of 
community service—an initial enormous investment of re- 
sources; problems in relationships with public and em- 
ployer agencies; and staff breakdown that can develop 
following early success and expansion—it is clear that her 
pervading concern is the drift of probation service into 
the role of “enforcer.”” Community service is popular, she 
feels, because it works, and it works because it meets needs 
—needs for instance of probation officers. What it has not 
done is identify its objectives, state its philosophy or define 
the role and function of the probation officer. 

We can only agree with West that there is a futility 
about permitting the euphoric rush to expand such 
schemes “. . . in this unquestioning way” but point out 


that this is a time honored practice in the corrections field. 
A reference list is included. 

“Community Service as an Alternative to Imprisonment: 
A Cautionary View,” by Andrew Willis (December 1977). 
Failing, at the outset, to define concepts and identify 
objectives is going to lead the community service champi- 
ons on to the same old corrections treadmill. Building his 
heavily documented argument in step-by-step fashion 
Willis pronounces the community service scheme as “to- 
tally confused.” Showing some data, he argues that it is 
applied without criteria and it does not keep people out 
of prison—prison rates are constant for youths and on 
the increase for adults. (One thing Willis did not mention 
is the high reconviction rate of community service cases 
but see previous review “Some Reflections on the First 
Five Years of Community Service.”) In other words, if 
the Community Service Order is acting as an alternative 
to anything it is the probation sentence, the fine and 
“other” noncustodial sentences. 

This field needs more people with a mind like Willis and 
one parting contribution he gives us is the essential fact, 
buried among his references, that the “Wootton Report” 
is more precisely known as “Advisory Council on the Penal 
System,” 1970 Non-Custodial and Semi-Custodial Penal- 
ties, London: HMSO. 

“What Has the Probation Service Done to Community 
Service?,” by Sue Winfield (December 1977). As Winfield 
herself observes, the emphasis in the title of this article 
is misplaced for it is more likely that community service 
will “do something” to probation service. For one thing, 
the service might have to stop walking its “tightrope” and 
decide whether it performs punishment, rehabilitation or 
reparation because community service involves all of these. 
Furthermore, probation officers will have to surrender jobs 
to “nonprofessionals” who are better equipped to handle 
the more mundane exigencies of community service. Sim- 
ilarly, probation officers must relinquish, what has been 
their exclusive option, the opportunity to establish close 
relationships with offenders. Such relationships will now 
occur between the offender and those in the community 
with whom he will now be working. Finally, the probation 
officers will find themselves and their service more “con- 
trolled” by courts and community as these latter two 
agencies assume, by virtue of the community service 
scheme, more role and responsibility in the correctional 
system. References are provided. 

“Community Service in the Hospital Setting,’ by M.J. 
Seavers and M. Collins (December 1977). To establish a 
volunteer program in a mental hospital one must set in- 
take criteria (no drug cases, etc.), gain staff acceptance 
and establish a truce with trade unions. This latter is 
an interesting point indicating that community service 
workers, in this instance at least, are doing work not 
really required in a hospital program. Three case histories 
are presented, all of which happen to show outstanding 
success. The case histories, however, present practically 
nothing in the way of case background but only recount 
the extraordinary cooperation and enthusiasm the workers 
immediately displayed. The further inference to be taken 
from this report is that community service workers are 
permanently affected by their experience and tend to con- 
tinue in the same activity after their order has ended. 

“The Role of the Main Grade Officer in Community 
Service,” by Loren Waite (December 1977). Probation offi- 
cers taking up community service work will find the need 
to be reoriented. The traditional “psycho-therapeutic case- 
work model” does not apply because community service 
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deals with the “. . . elements of punishment, reparation, 
and rehabilitation.” Casework skills become “largely ir- 
relevant” and must be replaced by organizational and 
administrative skills. Private offices can probably be aban- 
doned. Saturation in community needs and affairs becomes 
the technique and the ability to manage a resource. Thus, 
the community service office is a place where probation 
officers might find themselves threatened because the job 
they are doing can and will be done by a variety of others. 
They can adjust to this and find a place in this melange 
especially if they see themselves as part of a “positive, 
forward looking scheme” that is getting results. The re- 
sults are offenders who develop traits of reliance and re- 
sponsibility to the benefit of their self-image. 


“Assessing Community Service Schemes: Pitfalls for the 
Unwary,” by Ken Pease and Bill McWilliams (December 
1977). Probation officers and others, accustomed to count- 
ing caseloads and computing violation rates, may get a 
distorted picture if these techniques are used to evaluate 
community service work. Proper measurements for eval- 
uating community service are: 

(1) How long does it take to complete a Community 
Service Order? This is as opposed to how many order 
cases are under supervision. One office might require an 
offender to take a year to complete 100 hours of service 
while another office might see it done in 6 months. 

(2) Similarly, do not count how many “breaches” of 
orders occur per month but how many breaches per com- 
pleted orders. 


The authors recognize that evaluation also involves 
qualitative aspects which they did not address. 


SOCIAL WORK PERIODICALS 


Reviewed by HARVEY TREGER 


“The Future Course of Corrections,” by Brooke E. Spiro. 
Social Work, National Assn. of Social Workers in Albany, 
New York, Vol. 23, No. 4, July 1978. This article succinctly 
presents the current debate between rehabilitation and 
punishment philosophies as alternative policies for reduc- 
ing crime in the United States. 

Major impediments to rehabilitation are seen as the 
indeterminate sentence and forced services such as proba- 
tion and parole which are alluded to as violations of the 
rights of offenders. Martinson’s findings based on an ex- 
tensive analysis of the available research “give us very 
little reason to hope that we have in fact found a sure way 
of reducing recidivism through rehabilitation” is being 
used as major evidence for those advocating a punishment 
and custodial care policy. Arguments in support of re- 
habilitation are: (1) That rehabilitation has been an ideal 
and only recently been implemented to any extent in cor- 
rectional programs and that Lipton’s, Martinson and 
Wilke’s evaluations attest to this conclusion rather than 
the conclusion being drawn that rehabilitation does not 
work. (2) That the research reviewed by Martinson and 
associates are of programs where the philosophies of re- 
habilitation and punishment are in conflict and what was 
measured was not pure rehabilitation but a mixture of the 
two. (3) That using recidivism as a dependent variable is 
unreliable because of varying definitions, variance in 


length of time measured, and differences in methods of 
data collection. Spiro’s final point on treatment procedures 
is that “measuring the effects of only one variable, espe- 
cially one of relatively weak influence such as treatment, 
can be expected to account for only a small amount of be- 
havioral change.” In this comment this reviewer believes is 
a challenge for a larger view of the problem—a macro sys- 
tems perspective which is alluded to in another context 
later in the article when the author states, “Crime is more 
strongly influenced by prevailing social and economic con- 
ditions than by the workings of the Criminal Justice Sys- 
tem.” 

The author goes on to state that rehabilitation cannot 
be described as a complete failure. Even Lipton, Martinson 
and Wilke have indicated that some measures have been 
more effective than others, e.g. “casework and counseling 
performed by social workers and pragmatically oriented 
to the provision of guidance, support, concrete services 
and helping with problems of daily living affect recidivism 
rates significantly. Counseling that is initiated in the in- 
stitution and focuses on providing the individual dis- 
charged from prison with help in the community has also 
been found to be effective in reducing recidivism. On the 
other hand, casework and psychotherapy that concentrate 
on the psychodynamics of the offender do not show the 
same results.” It is also mentioned that worker’s enthusi- 
asm and concern are important to success. 

Spiro refutes the arguments for a punishment philoso- 
phy citing the findings of the Committee for Study of 
Incarceration. The author states, “Given the present cli- 
mate of opinion in this country concerning crime ... 
measures involving determinate sentencing and lengthy 
and severe penalties will be widely adopted,” especially if 
the presumed effect of a punishment policy is lower crime 
rates. Cost effectiveness as a decisionmaking measure for 
selecting punishment or rehabilitation philosophies is dis- 
cussed. 

The author concludes that given the diverse network of 
competing administrative and functional jurisdictions of 
this country’s Criminal Justice System characterized by 
the absence of strong mechanisms of national coordination 
or control, “it seems reasonable to state that only incre- 
mental marginal changes in the Criminal Justice System 
are realistic objectives capable of actual implementation.” 
Rehabilitative programs that do not expose the community 
to a greater threat of crime then custody oriented pro- 
grams should be continued and expanded, e.g. probation, 
counseling and community treatment programs. Loss of 
the individualized approach to offenders could lead to loss 
of dignity and its consequences. A final note of reality con- 
cludes the article “If past experience is a reliable indica- 
tor of the future, crime rates will level off or rise at a 
slower rate, and increased expenditures for prison facili- 
ties therefore seem unnecessary at this time.” 

One of the basic problems with this article, according to 
this reviewer, is that a goal (rehabilitation) is being 
compared with a process (punishment)—two things which 
are related but not comparable. Therefore there is con- 
fusion between means and ends. The results from such a 
discussion are not only questionable but can lead to con- 
fusion unless of course punishment is viewed as a goal. 

“Institutional Racism in Mental Health and Criminal 
Justice,’ by Armando Morales. Social Casework, Family 
Service Assn. of America: New York, July 1978. This 
article focuses on institutional racism dynamics found in 
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the mental health and Criminal Justice System. The analy- 
sis is based on California data and generalized. Morales 
states, “Generally, the deviant behavior of poor urban 
people (minorities are over represented among the urban 
poor) is more likely to be defined as criminal and handled 
in the Criminal Justice System. Conversely, the deviant 
behavior of whites is more likely to be defined as a mental 
health problem and handled in the mental health system.” 
The author traces the historical undifferentiated treatment 
of the homeless poor, the physically disabled, insane and 
criminal from medieval times to the present. A 1976 sur- 
vey of five California counties revealed that 37.4% of jail 
inmates suffered from a mental disorder. Morales states 
that jails are handling the mentally ill as they were in 
the 19th century because the mental health profession has 
been reluctant to serve this population group. The data 
indicated that in 1970—in California—institutionalized 
whites had a 8 to 1 chance of going to a mental institution 
while institutionalized blacks had a 3 to 1 chance of going 
to prison. The author states that the 28% increase of 
blacks going to prison between 1950 and 1970 cannot be 
explained on the basis of population increase or socio- 
economic status because the general black population in- 
creased only 2% during this period and blacks do not 
commit three times more crime than whites. Morales sug- 
gests the following framework for examining institutional 
racism with the Criminal Justice System: “Who is more 
likely to be arrested and prosecuted by the district at- 
torney, what quality of defense counsel is afforded for 
the accused, what judge hears the case, and if the case is 
tried by a jury, whether or not the jury is truly comprised 
of one’s peers, and finally, if convicted, who is more likely 
to be fined and placed on probation or sent to jail or 
prison.” The author encourages greater minority repre- 
sentation on the advisory and policy making boards and 
on practice levels as a means of developing appropriate 
programs and utilization of services. 

“Perceptions of Staff Supervision in the Probation Ser- 
vice,” by Derek A. Williamson. The British Journal of 
Social Work, Aldine Press: Oxford, Vol. 8, No. 1, Spring 
1978. This survey was conducted by the author, an assist- 
ant chief of probation in West Yorkshire, to examine the 
actual practice of supervision and learn if policy was im- 
plemented. It was hoped that the results would be utilized 
for further development in this area. Mail questionnaires 
were sent to 100 randomly selected line officers out of a 
population of 185. Senior grade officers were excluded be- 
cause of time limitations. Although a 62% response rate 
was achieved (which was representative of the popula- 
tion) the author indicates the bias which could occur in 
the data as a result of an inside study, i.e. it could be 
slanted in a more positive direction. The findings indicated 
that the large majority of probation officers saw super- 
vision as positive (79%) enabling them to perform their 
main task of supervising clients as well as maintain and 
boost morale and contribute to professional development. 
Fewer officers thought supervision should be used to con- 
trol standards and practice. Fewer than half of the proba- 
tion officers (48%) are in conformity with the policy re- 
quiring regular supervisory sessions and were not satisfied 
with such an arrangement. A substantial minority of offi- 
cers (33%) received no formal supervision. This type of 
study—perhaps done through an outside source—i.e. in 
cooperation with a University, could be very useful in this 
and other areas for policy development in a probation 
office. 
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THE AMERICAN JOURNAL OF 
ORTHOPSYCHIATRY 


Reviewed by CHARLES E. SMITH, M.D. 


“Leaving the Family Out of Family Court: Criminalizing 
the Juvenile Justice System,” by Phyllis R. Snyder, MLS., 
and Lawrence H. Martin, M.A.S.A., (July 1978). The authors 
of this article provide a thoughtful critique of some of 
the transformations which are currently being proposed 
for the juvenile court system. They describe the tradi- 
tional juvenile court as a family court; “a civil court for 
young people accused of delinquent or wayward acts.” 
Emphasizing rehabilitation, such courts function to link 
judges and family members together in the task of “me- 
diating parent-child disputes” and seeking solutions to 
family-related problems. 

The authors observe that disillusionment with poor suc- 
cess in rehabilitation efforts coupled with newer demands 
to insure the “constitutional rights” of juveniles has led 
to the introduction of the kinds of safeguards and stand- 
ards employed in criminal trials, with the consequent crim- 
inalization of the juvenile justice system. In effect, the 
authors contend that the introduction of these standards 
and safeguards will in effect transform the family court 
into a criminal court. 

The authors are concerned that such a transformation 
will be counterproductive in that it will leave youthful 
offenders and their families without any adequate method 
of dealing with their problems in many instances. The 
authors point out that status offenses such as truancy, 
running away, and habitual disobedience are often brought 
to the attention of the courts by parents and that these 
behaviors are almost always symptoms of acute distress. 
They are concerned that the criminalization of these delin- 
quent acts will leave family court judges without the kinds 
of discretion that they need to find appropriate solutions; 
that the resulting adversary atmosphere in the courtrooms 
will discourage parents from attempting to find solutions 
to their problems there, and that the end result will be 
legal rather than psychosocial solutions. 

The authors are concerned that the shifting emphasis 
upon procedural safeguards and strict rules of evidence 
will take the family court and its services away from 
families in need. They deplore the possibility that treating 
delinquent youths as junior criminals enhances “the possi- 
bility that they will assume this identity and will become 
adult criminals.” No doubt, these changes will add to the 
problems of most prison systems, which are already over- 
burdened and overcrowded. 


THE BRITISH JOURNAL 
OF CRIMINOLOGY 


Reviewed by Harry W. SCHLOETTER 


“Life-Sentence Prisoners: Psychological Changes During 
Sentence,” by RJ. Sapsford, Home Office Research Unit, 
Manchester (April 1978). This paper attempts to systemat- 
ically review the psychological effeqts of imprisonment on 
long-term prisoners. The subjects of this study all came 
from one large maximum security prison, nearly half of 
whose population were serving life sentences. Those men 
younger than 17 or older than 49 at conviction were ex- 
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cluded from the study and only homicide cases were con- 
sidered. The research also excluded prisoners born outside 
of the British Isles because some of the tests administered 
may require English as a first language and have some 
cultural bias. 

Three particularly important points in the prisoners’ 
sentence were studied: A “reception” group of newly 
received men, a “middle” group of men in about their 
sixth year who had not yet been interviewed by the local 
Review Committee prior to their first review for possible 
release, and “hard core,” which is a group of men who 
had passed the average release point and thus have to face 
the possibility of a very long sentence. The author points 
out that the groups are not necessarily comparable with 
each other because of various selection processes used. The 
prison is an allocation center for life sentence prisoners, 
so that in effect the short-term group is probably more or 
less a random cross section of new life sentence prisoners. 
A total of 60 cases was finally selected. The 12 areas of 
study included interviews and testing designed to measure 
basic personality traits. Scores on sociability, apathy, mo- 
tivation, competition, interest in the outside world and 
dependencies were also gathered. 

This paper, according to the author, provides some 
evidence for certain specific changes which in some cases 
amount to “deterioration” which is associated with the 
length of time a man spends in prison. There is also an 
increase in introversion and a tendency for men who are 
not already dependent on routine and on staff support 
when they first came to prison to be seen by staff as be- 
coming so as the sentence progresses. 

There are a number of references made to other studies 
conducted in psychiatric hospitals and concentration camp. 
The effects of these periods of incarceration are also 
briefly explored. There is a very excellent list of references 
should the reader wish to pursue additional avenues of 
this inquiry. 

“Experience of Long Term Imprisonment,” by Barry 
Richards, Department of Health and Social Sciences, North- 
east London Polytechnic (April 1978). Mr. Richards, in his 
introduction to this short but well-written article, points 
out that the management of long-term imprisonment is 
becoming increasingly important in the prison system. He 
shows that penal policy has shifted toward fewer and 
longer prison sentences. 

This present study was an exploration of some aspects 
of long-term prisoners’ own experience of the psychologi- 
cal stresses in their situation and their methods of coping 
with them. 

The prisoners were all serving life sentences or fixed 
terms of at least 10 years and were inmates of a top 
security institution. The study group was divided into two 
matched groups; those who had served at least 8 years 
and those who had served less than 18 months. 

The research method used in this study is described as 
well as an exploration in more detail of the various sam- 
ples selected. 

The author points out that there was a high level of 
agreement between the two groups in their estimates of 
the relative problem severity period. The five most severe 
problems are: (1) Missing somebody. (2) Feeling that 
your life is being wasted. (3) Feeling sexually frustrated. 
(4) Missing little luxuries. (5) Missing social life. The 
five least severe problems are: (1) Losing your self- 
confidence. (2) Feeling angry with the world. (3) Being 
afraid to die before you get out. (4) Being afraid of 
going mad. (5) Feeling suicidal. 

In summary, those problems rated as least severe re- 
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lated to experience of more extreme psychological dis- 
turbance, while on the whole, the prisoners did not see 
imprisonment as a fundamental threat to their mental 
health. Those areas which were rated as most severe were 
related to deprivation of relationships in and with the out- 
side world rather than to the privations of prison life. The 
implications of these results for penology and for the psy- 
chology of institutional experience are discussed. 


“Remand in Custody as a Deterrent in Juvenile Jurisdic- 
tion,” by J. Kraus, MA (Hons.), Ph.D., Dip. Crim., Dip. 
Anthrop., Senior Research Officer, Department of Youth 
and Community Services, Sydney, New South Wales (July 
1978). Dr. Kraus states the purpose of this study is to test 
the hypothesis that the recidivism of comparable male 
juvenile offenders is less after remand in custody than 
after remand at home. Ninety male juvenile first offenders 
remanded in custody at the Sydney, New South Wales 
Children’s Court were studied. Each of the offenders was 
matched with a first offender who appeared in the same 
Court during the same period of time, but was remanded 
at home and subsequently given a period of probation. The 
Court history of each offender was followed up for a 
period of 24 months from the date of his probation, and 
recidivism was measured in terms of intensity and by the 
number of proven charges against the juvenile in terms 
of seriousness and by the number of commitment to train- 
ing schools. 

The author points out that the findings of the study, 
supported by statistical tables, do not support the belief 
held by some Magistrates who deal with juveniles, that 
remand in custody provides a “short sharp shock” to the 
juvenile offender which tends to deter him from recidi- 
vism. 

In summary, the study tested the assumption that re- 
mand in custody deters recidivism. The 2-year followup of 
90 male juvenile first offenders remanded in custody and 
of 90 matched offenders remanded at home (both groups 
having been given probation) show that significantly more 
juveniles reoffended after remand in custody. It is further 
pointed out that no differences were found between recidi- 
vists of the two groups and in the frequency, pattern and 
seriousness of offenses. The author concludes that there 
appears to be no pragmatic justification for the legally 
unsanctioned use of remand in custody as a penal measure 
with male juvenile offenders. 


“The Persistence of Labelling Effects,” by D.P. 
Farrington, University Lecturer, University of Cambridge, 
Institute of Criminology, S.G. Osborn, Research Assistant, 
University of Cambridge, Institute of Criminology and D.J. 
West, Reader in Clinical Criminology, University of Cam- 
bridge, Institute of Criminology (July 1978). The hypoth- 
esis that individuals who are publically labeled as delin- 
quent will increase their delinquent behavior as a result 
proposed by Farrington in 1977, is the basis for the pres- 
ent study. Farrington shows that previously unconvicted 
youths who were first found guilty in Court between ages 
14 and 18, significantly increased their self-reported de- 
linquency scores. An attempt has since been made to re- 
interview at age 21 all those who had been convicted, 
together with a controlled group of nondelinquents. The 
analysis is based upon 215 youths who were interviewed 
and given self-reported delinquency questionnaires at age 
21 as well as at all three previous ages. A series of sophis- 
ticated samples is presented, and the method and results 
achieved are discussed. It is pointed out that first convic- 
tions based on the evidence, suggests that there is a “de- 
viance amplifying effect.’’ They point out that the labeling 
theory needs further extension and modification to explain 
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both the increases and decreases in self-reported delin- 
quency. The labeling theory requires revision to explain 
why certain effects are no longer applicable after a few 
years. 


CANADIAN JOURNAL OF CRIMINOLOGY 


Reviewed by VERNON Fox 


“A Quasi-Experimental Analysis of Selected Canadian 
Victim Compensation Programs,” by William G. Doerner 
(July 1978). In the past 10 years, there has been a move- 
ment in the world toward victim compensation programs. 
A study in the United States of four victim compensation 
states and a random sample of noncompensation states for 
control examined two hypotheses, (1) that compensation 
states would experience a higher proportion of crimes 
that are violent and (2) that the proportion of violent 
crimes reported would be higher in victim compensation 
states. Both hypotheses were rejected. A similar study was 
done in Canada using Saskatchewan and Ontario as victim 
compensation provinces and some random noncompensa- 
tion provinces as controls with three hypotheses, (1) that 
known violent crime would increase in victim compensation 
provinces, (2) that the proportion of reported violent 
crime would increase in these provinces, and (3) that the 
provinces with victim compensation programs would have 
higher clearance rates. None of these hypotheses was 
supported. Victim compensation programs do not appear 
to have any effect on the reporting or clearance of violent 
crime. It may be that people do not know of victim com- 
pensation programs or that the disallowance rates are too 
high. In any case, victim compensation programs need 
closer scrutiny, examination, and monitoring to be effec- 
tive. 

“Management of Exhibitionism,’ by D.S. Heath (July 
1978). Exhibitionists or persons who commit the crime of 
indecent exposure are usually men without a history of 
other crimes, have sudden urges to display genitals, show 
little attempt to avoid capture, do not attempt to enter 
into a relationship with the victim, and cannot explain 
their behavior. Treatment includes (1) controlling the be- 
havior, (2) lessen the predisposing factors, and attend to 
any problems of heterosexual behavior. Controlling the be- 
havior can be by staying away from areas where attrac- 
tive girls, such as downtown offices and college campuses, 
“thought stopping” by teaching him to recognize his be- 
havior and shout, “stop!,” to himself, burn himself with 
a cigarette, or whatever other behavior might impede his 
action. Handling the predisposing causes consists of con- 
necting previous difficulties with the act, such as an 
argument with his wife, minor upsets at work, or other 
threats to self-esteem, followed by the common techniques 
of psychotherapy. Working with problems of heterosexual 
behavior requires counseling in this area. 

“Economic Development, Liquor Consumption and Of- 
fense Rates in the Northwest Territories,” by Charles W. 
Hobart (July 1978). The Mackenzie River valley was 
opened to trade by the Hudson Bay Company about 1840, 
it became a free trade area with increased navigation 
about 1890, and the “Golden Age of Trapping” lasted from 
about 1920 to World War II with increased prices of furs 
and welfare dependency was inescapable for the natives. 
While the first liquor store was opened in Yellowknife in 


1939, the native could not legally purchase it, but they 
obtained it, anyway. They were legally permitted to pur- 
chase alcohol in 1959 and more liquor stores were opened. 
Oil exploration and the pipeline through the Mackenzie 
Valley provided an economic boom in 1968 that continued 
until the Fall of 1975. During that time the amount of 
drinking by the natives—mostly Indians and Métis (half- 
breeds) — increased significantly, as did all offenses, both 
alcohol-related and nonalcohol-related. There are still com- 
munities in the region where offenses have not substan- 
tially increased. There are other communities where the 
rapid increase of alcohol consumption and offenses have 
peaked and are on the wane. There are other communities 
where the problems have not abated, which are the largest 
and most rapidly growing centers. Boom towns have been 
known as “sin cities” throughout history in North Amer- 
ica. 


“Behavioural Approaches to Treatment in Corrections: 
Requiem for a Panacea,” by Robert R. Ross and H. Bryan 
McKay (July 1978). While it has become fashionable to take 
the position that treatment in corrections is dead, it is 
sometimes profitable to perform an autopsy before the 
funeral. Erroneous conclusions in this position should be 
challenged. The acceptance by corrections of behavior mod- 
ification or operant was based on its scientific and empir- 
ical base, that it was more researchable than many types 
of traditional therapy, and that it was easy to understand 
and recall. Many psychotherapists had been working with 
selected people who needed treatment least and often 
evidenced the YAVIS syndrome (young, attractive, verbal, 
intelligent, and successful). Behavior modification or op- 
erant was for everyone. Yet, the United States Bureau of 
Prisons and LEAA abandoned the approach in 1974. The 
efficacy of behavior modification approaches has been 
demonstrated in community-based programs. Successful 
programs are not imposed on people in an authoritarian 
manner, but they are involved. The focus should be on 
prosocial behavior, not antisocial behavior. Further, the 
peer group must not be mobilized nor neutralized, but 
behave as a social group. Those who would blame the 
institution would have us throw out the baby with the 
bathwater, but the entire plumbing system! 

“Model for Community Diversion,” by Jacqueline 
Aubuchon (July 1978). Believing that the community has 
the ability and responsibility to deal with many of its own 
offenders, a segment of Victoria, British Columbia, has 
established a diversion center. Referrals of many first 
offenders are made by the arresting policeman or by the 
judge. Elements of the program are restitution, meet the 
victim and apologize, attend a series of meetings to work 
out problems, perform voluntary community service, and 
attend a workshop to help the offender understand his 
situation and the causes for it. In 2% years of operation, 
the center has assisted 607 in the diversion program. The 
most important principle in community diversion is that 
it is within the community that the causes of crime are 
found and the community, itself, can assist with the 
remedy. 

“Some Ethical Issues in the Treatment of Offenders at 
the Regional Psychiatric Centre (Abbotsford),” by J. 
Arboleda-Florez (July 1978). Regional Psychiatric Centres 
were established by the Canadian Penitentiary Service in 
1972 originally for the mentally ill female offender, but 
since expanded to males. The Centre at Abbotsford is both 
a penitentiary and a hospital, which generates many 
problems because it is at the poles of two divergent orien- 
tations, concern for the mentally ill or the mad, on one 
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hand, and concern for criminal behavior or the bad, on 
the other. The resident must be mentally ill and an 
offender, which gives rise to ethical problems. Therapists 
view the residents as patients, while custody and adminis- 
tration view them as inmates. A confidentiality bind puts 
the therapist in an untenable situation. If he reports mis- 
behavior that the resident reports in confidence, he risks 
strain and resulting ineffectiveness in the therapeutic 
situation. If he does not report it, he risks the resident’s 
interpretation that the therapist is vascilating and admin- 
istrative disciplinary action if it is discovered that the 
therapist knew about it and did not follow the penitentiary 
rules concerning disclosure to the administration and se- 
curity. Further, the staff becomes institutionalized after 
working for a while in such a situation. It is impossible 
to establish a treatment program in an institution where 
treatment is not the primary focus and where the admin- 
istration and the rest of the staff are corrections and 
security oriented. 

“The Incarcerated Native,” by E.B. Lane, H.W. Daniels, 
J.D. Blyan, and R. Royer (July 1978). The Métis and Non- 
Status Indian Crime and Justice Commission resulted 
from a motion presented to the Annual Assembly of the 
Native Council of Canada in 1975. This research consists 
of the results of 316 Native penitentiary inmates between 
January and July, 1977. There were approximately 800 
Natives in Canadian penitentiaries at that time. From an 
81-item questionnaire, the backgrounds of these Natives 
were surveyed. It was surprising that the Status Indians 
(full-blooded) were disproportionately represented as com- 
pared with the Métis and Non-Status Indians (mixed- 
breeds). Of the 311 inmates who gave the location of their 
offense, 54 percent were in cities, 30 percent in rural areas, 
and 16 percent on reserves. Asked about their childhood, 
42 percent were raised on a reserve, 8 percent in a Métis 
colony, and 50 percent “other.” Regarding previous crim- 
inal history, 76 percent had been on probation. Of the 
inmates who could have been members of a brotherhood 
or sisterhood organization within the institutions, 82 per- 
cent reported that they were members. There is need in 
Canada to increase the amount of courtworked services 
to the Natives. 

“Indians and the Criminal Justice System,” by Fred M. 
Starr (July 1978). The National Indian Brotherhood and 
the Federation of Saskatchewan Indians submitted recom- 
mendations for Indian probation services and community- 
based programs to the First National Conference on 
Natives and the Law held in Edmonton February 3-5, 
1975. Further negotiation resulted in the transfer on July 
18, 1975, of $1,000,000 from the Department of Social 
Services to the Federation of Saskatshewan Indians for 
this purpose. The services of three Indian criminal justice 
programs are being offered to most of the 69 Saskatche- 
wan Indian bands by 12 Indian probation project officers, 
16 Indian special constables, and 14 Indian justices of the 
peace. The success or failure of future Indian criminal 
justice programs is dependent on the continuing involve- 
ment of Indian Band Councils, Indian elders, Indian 
leaders, and Indian offenders. 

“Unity in the Criminal Justice System. A Rhetorical 
Question,” by Brian Grainger (July 1978). “Justice” may 
be beyond definition, but people recognize injustice and 
frequently view the criminal justice “nonsystem” as in- 
effective. Criminal justice can be made a system by 
integrating the operative goals of police, courts, and 
corrections. The objectives can remain apprehension, de- 
termination of guilt, and preparing offenders for reinte- 


gration into society, but they must be integrated under a 
common goal concerning justice and the protection society. 
For maximum effectiveness, justice must be treated with 
respect, citizen frustration with the criminal justice sys- 
tem must be reduced, criminal justice organizations must 
take a comprehensive approach, integration can reduce 
staff burn-out syndrome due to disfunctional interagency 
tensions, and an integrated and comprehensive approach 
to planning in criminal justice can rseult in more effective 
budgeting and expenditure of funds. As shown in the 
history of public health, criminal justice must learn to 
“drain the swamps” or continue to suffer from the frag- 
mented pursuit of scarce public funding. 


CORRECTIONS MAGAZINE 


Reviewed by OMar G. Rios 


“Juvenile Inmates: The Long-Term Trend Is Down,” by 
Rob Wilson (September 1978). This article presents na- 
tional statistics for juveniles under 18 in secure and 
semisecure facilities. There has been a declining trend for 
more than 10 years, as many juvenile status and minor 
offenders have been diverted into community programs. 
While it has been relatively easy to show a downward 
trend in juvenile institutionalization, it is more difficult 
to show what has been happening to those diverted out 
of the system. 

Community correctional programs such as private group 
homes, deinstitutionalization of status offenders, a decline 
in juvenile arrests, remanding to adult systems, and a 
decline in the juvenile population, has led to the declining 
trend. The FBI reports that all crime declined 4 percent 
in 1977. 

Researchers claim that juveniles are detained and that 
their detention is widely abused and underreported. The 
author elaborates upon the position of some states where 
there exists an attitude of get tough with juvenile crimi- 
nals. Violent juvenile crime should be remanded to adult 
courts, others feel that the juvenile age for remand should 
be lowered, and others feel that the need is still present 
for secure facilities for those violent offenders. 


“Massachusetts: The Legacy of Jerome Miller,” by Rob 
Wilson (September 1978). Dr. Jerome Miller, 8 years ago, 
began massive deinstitutionalization of juvenile offenders 
in Massachusetts. Over 90 percent of committed juveniles 
today are housed and treated in nonsecure community 
programs. 

“Miller’s reforms sparked a national debate that has 
barely subsided over the past eight years. The closing of 
large secure facilities and the almost total reliance on 
such programs as home treatment, foster care and group 
homes, shocked legislators, judges and law enforcement 
officials.” 

Dr. Miller was criticized for closing down many secure 
placements and there were doubts about the delivery of 
services in private programs and the ability of his staff 
to monitor their performance. 

A task force determined that only 11.2 percent of the 
youths studied needed secure placement. John Calhoun 
has been director since January 1976. He has been con- 
centrating on administration training and strengthening 
the community-based concept by persuading program staff 
members to involve youth in communities programs and 
activities. - 
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“Illinois: A Blow For the ‘Get Tough’ Side,” by Kevin 
Krajik (September 1978). An Illinois study which dealt 
with chronic and serious offenders endorses the idea that 
firm “interventions” can work, such as good, strong, well- 
managed community corrections. It argues for more vig- 
orous intervention out of the youth’s community, at an 
earlier stage. 

Observers indicate that while this study has caused some 
debate, it has not said anything that is radically new. 
Those for the rehabilitative model and those for sup- 
pression and primitive justice will likely use a study like 
this to support their position. 

“Texas: A State that Bucks the Trend,” by Rob Wilson 
(September 1978). Texas has shown the greatest increase 
in juvenile institutional population in the United States 
since 1975, and some feel, indicates a restoration of faith 
in Texas Youth Council. However, while commitments are 
up, the proportion of youths being confined in institutions 
is going down. 

Change has been taking place in Texas due to a 1973 
Federal ruling called Morales vs. Turman. Institutional 
closures and institutional improvements were ordered. 
Also, in 1973, a “Family Code” was passed requiring the 
removal of status offenders from TYC institutions. Also, 
the TYC board moved toward community based program- 
ming, and currently operates six half-way houses averag- 
ing approximately 20 residents each. Since 1976 the com- 
munity assistance program has provided for contracting 
between the TYC and counties. TYC pays the county for 
keeping every potential commitment case in the com- 
munity. This is a form of diversion. Like elsewhere, there 
is a problem of accountability with private residential 
programs. 

The End of the Gatesville Era. After 90 years, the 
Gatesville State School for Boys must close. TYC Director 
Ron Jackson has announced the Morales case disclosed a 
grim picture of conditions at the TYC institution. In 1974, 
a Federal judge ordered the school be closed as soon as 
possible, screen better and move those eligible to com- 
munity based programs. 

The school will close because it is difficult to erase its 
past negative history. 

“The New, Flexible ‘J.D. Act’,’ by David B. Moskowitz 
(September 1978). In 1974 the Juvenile Justice and De- 
linquency Prevention Act (known as the J.D. Act) was 
passed. States would have to meet strict standards before 
they were to receive any federal funds. Two important 
conditions of the Act are that nonoffenders and status 
offenders were never to be locked up in secure facilities 
and juveniles were never to be incarcerated with adults. 
The Act has provided some stimulus for change but not 
all of the changes can be attributed to the Act. Also, 
despite some resistance from states some progress seems 
to be taking place so that more participation can be had 
with the Act’s conditions. 


THE JOURNAL OF DRUG ISSUES 


Reviewed by GEORGE I. DIFFENBAUCHER 


“The Federal Narcotics Bureaucracy and Drug Policy,” 
by Alfred R. Lindesmith (Spring 1978). If the Federal drug 
law enforcement bureaucracy were presently concerned 
only with marihuana it would be shrinking in size, com- 
plexity and function. This is because of its policy of “de- 
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emphasizing” marihuana law enforcement, probably in 
response to a growing realization that it has become a 
political liability brought about by the spread of mari- 
huana smoking among the youth of the middle and upper 
classes. Initiative in the reform of marihuana laws has 
for some years been quietly taken over by the states, 
first by nonenforcement and then by legislative “decrim- 
inalization.” The Federal Government is now in the ex- 
traordinary position of following the leadership of the 
states rather than setting the national pattern as it once 
did and still does in other drug areas. It is noteworthy 
that since the regulation of alcohol consumption became a 
state function, there has been no significant public demand 
or sentiment for the restoration of prohibition or for 
returning the problem of regulating the use of alcohol 
to Federal authorities. When the Harrison Act of 1914 
began to be enforced as a prohibition measure, an antici- 
pated illicit traffic made its appearance and rapidly ex- 
panded into a national illicit racket managed by criminal 
entrepreneurs. This traffic exploited and degraded addicts 
and frustrated the noble original goals of the programs 
by making the prohibited drugs generally available to an 
increasingly large proportion of the population, thus as- 
suring the spread of the habit. Today, the number of 
addicts is estimated at between 400,000 and 600,000. 

Even if one chooses to call the old program one of 
prohibition, there are significant qualifications that must 
be made regarding it to allow for the fact that it has 
always been accompanied by or included three programs 
in which regular supplies of narcotics have been supplied 
to addicts by the police or by medical practitioners. The 
police system involves the provision of drugs to maintain 
the habits of stool pigeons for varying periods of time 
to reward and motivate them for their law enforcement 
work with the police. The addicted informer is a vital part 
of narcotic law enforcement. Another maintenance system 
that we have always had is, of course, the obvious legal 
one that permits physicians to administer regular supplies 
of drugs to patients in certain circumstances. The third 
and most interesting medical maintenance program for 
American addicts has been that in which a certain privi- 
leged portion of the addicted population has been supplied 
with legal opiates (usually morphine in the past) by 
physicians even though these addicts were not qualified 
under the law or the regulations to be supplied. Addicts 
from the medical and paramedical professions, prominent 
personages, entertainers, and others from the affluent 
upper classes who happen to be addicted are accorded 
this extra-legal leniency. They are enabled to escape from 
the pressures to buy illicit drugs and to maintain contact 
with the illicit traffic. Such addicts who secure their sup- 
plies from one doctor at a time are rarely sentenced for 
criminal violation. Former head of the Federal Bureau 
of Narcotics, Harry J. Anslinger, has dramatized and 
illustrated this practice by describing an instance in which 
he personally arranged a program of this type for an 
addicted member of Congress. 

A remarkable feature of this program is the gross in- 
justice inherent in it and the lack of attention given to 
this injustice. We seem to have become so accustomed to 
unequal justice under law, and to officials who sometimes 
believe themselves to be above the law, that one more 
instance is not viewed as worthy of attention. In the nar- 
cotics area over the decades, the idea of justice has played 
an insignificant role and the word itself has rarely been 
mentioned in official discussions. 

When the Department of Agriculture has restricted the 
acreage devoted to cultivating wheat or purchased and 
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stored surplus supplies, this has been called a price sup- 
port program for the benefit of American farmers de- 
signed to encourage them to continue to grow the crop. 
The same type of activity with respect to heroin is part 
of the “war on drugs” and is supposed to have the oppo- 
site effect. Since there are a number of other countries in 
Asia and the Middle East in which larger quantities of 
opium are produced than in Thailand or Turkey, these 
actions have had the effect of encouraging increased pro- 
duction in them and in stimulating their interest in gain- 
ing a share in the most lucrative market for heroin in the 
world in the United States. Another form of direct subsidy 
of the traffic is the use of public funds by narcotic squads 
throughout the nation to purchase illicit heroin in the 
routine buy-and-bust enforcement strategy. The bigger 
the dealer, the more money is needed. The DEA is reported 
to have requested an appropriation of $9,000,000 for this 
purpose for one year. That the American public and 
American lawmakers have been badly misinformed or un- 
informed with respect to the drug problem, is presently 
too obvious to need elaboration. The relatively successful 
drug control programs of European countries were either 
ignored entirely or misrepresented to Congress and are 
still being misrepresented to some degree. The media 
helped the campaign by broadcasting agency handouts and 
by glamorizing and romantisizing the heroic exploits of 
narcotic agents. A general impression was created that 
the existing program was really the only appropriate and 
proper way to deal with the heroin vice. The good-old 
enforcement mythology continued to be a heavy-handed 
and dominant influence, which, in the complex politics of 
interagency decisionmaking, contributed significantly to 
the overregulation of the new programs. In terms of bu- 
reaucratic self-interest, as already indicated, the DEA is 
easily the most powerful natural enemy of any type of 
medically oriented system for handling addicts. 

The methadone maintenance movement was begun in 
New York City by private initiative and with reluctant 
government approval in the face of a heroin crisis that 
stimulated an almost desperate search for a viable alterna- 
tive. There were early attempts from enforcement ranks 
to sabotage this development, and when the movement 
grew and began to report good results this hostility of 
enforcement officials continued but became more covert 
and subtle. There was never any real legislative commit- 
ment to an abandonment of the old program and the old 
punitive philosophy continued to lurk in the background. 
Thus, the methadone programs are criticized for not cur- 
ing addicts rather than maintaining them on drugs, but 
what did the old program do besides that, and who knows 
how to cure addicts? It is said that the methadone scheme 
merely substitutes one drug habit for another as heroin 
was once used as a substitute for morphine, implying that 
it might be better if addicts were forced to use the gar- 
bage quality heroin of the illicit market than to be pro- 
vided with pure legal methadone. Alarm is often voiced 
over the fact that methadone patients cheat by using 
heroin, alcohol, marihuana and other drugs in addition to 
methadone, but the old program consisted almost entirely 
of cheating. 

Less emphasis should be placed on the old short-run goal 
of producing total abstinence, and more on the long-run 
goals of undermining the economic basis of the illicit 
traffic and, by this method, reducing the rate at which new 
addicts are recruited and thus gradually reducing the size 
of the addicted population. Little serious attention or re- 
search has been given to this idea. 

Assessment of the history of American narcotics policy 


indicates that, since its initiation, it has been dominated 
at all levels by the Federal enforcement bureaucracy. 
Public opinion and legislative action have been based 
mainly upon the myths and misinformation circulated in 
government handouts and media reports based on them. 
The ostensible goal of the program was to reduce or cure 
the opiate addiction problem; the hidden agenda was to 
perpetuate the bureaucracy and to keep its image in a 
high state of polish. The very life of the bureaucracy de- 
pends not only on the drug problem, but on the prohibition- 
punitive method of dealing with it. The present Drug 
Enforcement Administration should be dismantled, reor- 
ganized, and redirected and the problem of regulating or 
controlling the consumption of drugs be returned to the 
states. This was what was done with the consumption of 
alcohol when the 18th amendment was repealed and what 
is beginning to be done with marihuana. An essential be- 
ginning of such a reorganization would be to eliminate 
functions from the DEA that presently duplicate those 
performed by the states or by other Federal agencies. The 
Federal contribution would consist primarily of advice, 
funding, and research, including research on the effects 
of state programs, as for example, the recent evaluation 
of the Rockefeller program in New York which pro- 
nounced it a failure. With the control of the consumption 
of narcotics located in the state, rather than the national 
legislature, there are a number of more subtle changes 
that would probably occur. One of these is that the prob- 
lem would cease to be available for exploitation by dema- 
gogues and politicians on the national political scene and 
would also lose much of its appeal to the mass media that 
tend to focus their attention on the centers of power in 
Washington. By bringing the illicit drug problem back to 
the states in juxtaposition with the alcohol problem which 
is already there, it might be more clearly perceived that 
alcohol, after all, also is a drug and one quite a bit like 
heroin. 

“The Drug Abuse Decade,” by Robert L. DuPont, M.D. 
(Spring 1978). During the last decade, the size of the 
Nation’s heroin problem increased from about 50,000 ad- 
dicts to 500,000; the percentage of the population over 12 
who had used marihuana increased from 4 percent to 24 
percent; and the use rates of other illegal drugs showed 
similiar unprecedented increases. The traditional Federal 
locations of drug abuse activity in the 1960’s were the 
research and treatment activities in the Public Health 
Service at the Addiction Research Center in Lexington, 
Kentucky, and the law enforcement activities in the Jus- 
tice and Treasury Departments. In 1968 the main focus 
of these law enforcement programs was in the newly 
created Bureau of Narcotics and Dangerous Drugs. In 
retrospect, it is now clear that both the ARC and the 
BNND, which were tightly interlocked after many years 
of close collaboration, were deeply skeptical about the 
possibilities of any effective action—particularly Federal 
action—tto deal with drug abuse in terms of either treat- 
ment or law enforcement. These skeptical attitudes con- 
tributed to the late recognition of the drug abuse epidemic 
and the slow Federal reaction to it. The impulse and di- 
rection for significant action during the last decade was 
to come from outside this group of technically competent 
but cautious Federal experts. 

The modern drug abuse field found its origins at the 
national level in the convergence in 1971 of three great 
social concerns—crime, the rapid spread of marihuana 
from relatively isolated ethnic minority populations to all 
American youth, and the American involvement in the 
Vietnam War. In the final stages of that tragic experience, 


; 
Be 
a> 
we 
a 
~ 
Ug 


heroin use among American servicemen in Vietnam be- 
came the central political issue. The White House got 
involved, and this culminated on June 17, 1971, in the cre- 
ation of the White House Special Action Office for Drug 
Abuse Prevention (SAODAP). 

Prior to that time, the most basic article of faith among 
Federal drug abuse officials was the chronicity of heroin 
addiction. The phrase “once an addict always an addict” 
was deeply ingrained. 

The history of the drug abuse field during the last 
decade can be divided roughly into three periods—the 1968 
to 1971 Incubation Period; the 1971 to 1973 Chaotic 
Growth Period; and the 1973 to 1978 Progressive Ma- 
turity Period. From 1968 to 1971 there was little White 
House involvement, except somewhat indirectly through 
the Narcotics Treatment Administration in Washington, 
D.C., which was developed in response to a massive city- 
wide heroin addiction problem. 

During the second stage, from 1971 to 1973, one of the 
most important aspects was the Federal Government’s 
rejection of experts on both the health and the law en- 
forcement side who had been in Government prior to 1971 
and the importation of new experts from outside the 
Government. Even more striking was the turning from a 
traditional law enforcement focus to a balanced approach 
that involved treatment and the human side of drug abuse. 
There were initial problems, however, compounded by the 
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fact that the new experts coming into Government lacked 
sophistication in program management. 

In the third stage, from 1973 through 1978, public con- 
cern remained high but was much less hysterical. It was 
in this period that many of the long-standing experts in 
the Federal Government’s drug abuse program, experts 
who had been passed over rudely in the 1971 to 1973 
period, made their major, constructive contributions. One 
of the most tangible results was the creation of the Na- 
tional Institute on Drug Abuse in September 1974. 

One of the most significant achievements of its fore- 
runner, the Special Action Office, was its support for the 
scientific study of the problem of heroin addiction among 
Vietnam veterans. Research indicated that in September 
1971, 43 percent of the Army enlisted men used heroin 
and 20 percent had been addicted. Followup research 
found that fewer than 1 percent were addicted three years 
after their return, thus significantly undercutting the 
“once an addict always an addict” cliche. 

In 1978 the balance between supply reduction and de- 
mand reduction efforts remains vital. There is a promising 
area for future exploration in the linkage between the 
substances we called drugs of abuse in 1968 and ‘the 
Nation’s major drugs of dependence, alcohol and tobacco. 
While in 1971 an “all-out war” was declared on “public 
enemy number one,” now in the late 1970’s, drug abuse 
prevention might better be seen less as waging a war than 
as weeding a garden. 
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Just Deserts and Fear of the Future 


Guidelines for Parole and Sentencing. By Don 
M. Gottfredson, Leslie T. Wilkins, Peter B. Hoff- 
man. Lexington, Massachusetts: Lexington Books, 
D.C. Heath and Company. Pp. xiii, 213. $19.50. 

Here is a prisoner waiting for the Parole Board to 
decide his fate. Release or denial? How shall the Board 
decide, and what are the considerations which should 
weigh in making that decision? The old United States 
Board of Parole—now the United States Parole Com- 
mission—leaned toward an _ unarticulated, apparently 
intuitive policy until the unsettling sixties. Some def- 
erence was paid to the Model Penal Code, but the 
seclusion in which the Board worked and its dis- 
inclination to explain its decisions led to the mystification 
of the process. That was intolerable during a period in 
which criminal justice was under severe and sceptical 
examination in most quarters of society. The Board came 
under a heavy barrage of critical denunciation from such 
thoughtful observers as Kenneth Culp Davis (Discretion- 
ary Justice, 1969) and Willard Gaylin, (In the Service of 
Their Country, 1969, Partial Justice, 1974). Change was 
necessary and inevitable. 

To the credit of the Board, the need was recognized 
and an unprecedented step was taken to meet it. Despite 
the prevailing resistance of parole boards everywhere to 
the use of predictive methods based on experience, the 
chairman, then George Reed, sought and secured the 


assistance of Don Gottfredson, the leading American 
exponent of stochastic criminology. A grant to the Re- 
search Center of the National Council on Crime and Delin- 
quency was made by the Law Enforcement Assistance Ad- 
ministration, the participation of Leslie Wilkins, the 
premier academic theoretician of predictive methods, was 
obtained, and thus began in 1970 a long and continuing 
effort to achieve rationality and open decisionmaking in 
the work of the Parole Board. The Guidelines under re- 
view constitute the final report of the Parole Decision- 
making project, as this enterprise came to be known. 

As might be expected of these careful authors, this 
report recites what was done, why it was done, and what 
its use might be. Unsurprisingly, they have suggestions 
for further research in the future. Although parole is 
going out of fashion and the very survival of the U. S. 
Parole Commission is improbable if Congress enacts the 
new Criminal Code now pending before it, this volume is 
still a significant contribution to the literature of crim- 
inal justice—but not for the reasons intended by the 
authors or their sponsors when the project began.. 

The project staff set out to describe in statistical form 
the decisionmaking criteria and processes of the Board. 
A consensus was reached that the principal dimensions 
of parole decisions had to do with the seriousness of the 
offense and the risk of recidivism. To introduce some 
degree of standardization into the use of seriousness as 
a factor, Board members and hearing officers scored on a 
scale of 1 to 7 the relative seriousness of 65 different 
offenses. The lowest level of seriousness, it transpired, 
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was assigned to prostitution (1.3) and the highest was 
planned homicide (7.0). With the scale agreed on, the 
project staff could work with the Board on the appli- 
cation of the severity dimension to systematic and equi- 
table decisionmaking. 

The problem of prediction was obviously more complex. 
Using a test sample and a validation sample of releases 
from the custody of the Bureau of Prisons, the project 
staff arrived at a battery of Salient Factors, i.e., individ- 
ual attributes which could be combined into a score pre- 
dicting success or failure on release. Anyone familiar with 
the California Base Expectancy scoring system will be at 
home with the Salient Factors. 

Combining the severity scores and the Salient Factors 
in the decisionmaking process resulted in upper and 
lower limits for the sentences to be imposed for any 
offense category, subject to a “clinical over-ride” whereby 
deviation from the guidelines would be justified in writing 
by the Board. It is expected that the nature and extent of 
deviations will be significant considerations in the 
periodic revision of the guidelines. 

Certainly some system had to be introduced in the 
Board’s decisionmaking. What is not so clear is the value 
of the complex predictive procedures to rational parole 
decisions. Predictions of certain parole success or failure 
are of some value—though they are usually obvious 
enough without salient factor computations—but what 
is to be made of the parole candidate who falls in the 
middle with a fifty-fifty chance of success? His equivocal 
rating will be the same next year and the year after that. 
How does it bear on the decision to continue restraint 
this year but turn him loose next year? The authors do 
not say, and I doubt that the Parole Commission has a 
ready answer either. 

The truth is that the severity scores are a scale for 
administering the “just deserts’ sentencing model. The 
Salient Factors enable us to make a judgment about 
how much we should fear the offender we are considering, 
but they give us no guidance at all as to what we should 
be afarid of—a new crime, a technical violation of parole, 
or absconsion from supervision. Much is made of the capa- 
bility of the system to correct itself, but the corrections 
are in terms of the Board’s changing outlook and values, 
not those of any external authority. Justice is what the 
Board says it is. In spite of charts and diagrams, the 
connections between the just deserts of the offender and 
the fear of his recidivism have to be made within the 
structure of intuitions, apprehensions and experience of 
the decisionmaker, as limited by the guidelines. That is 
as far as the guidelines should go; the fact that they are 
exceeded in mitigation or aggravation in a minority of 
the cases (16.2 percent in 1975; 8.7 percent below guide- 
lines, 7.5 percent above) suggests that the project staff 
did well in their task of inferring policy from the accumu- 
lation of decisions. 

Whatever the future course of the trend toward de- 
terminate sentencing may be, this report will have 
enduring value. The authors themselves see that the model 
they have constructed is of great potential importance for 
control of the plea-bargaining process, whereby explicit 
limits to permissible bargains can be established for the 
guidance of the prosecutor, the defense, and the court. 
With a conceptually feasible elaboration of the present 
research design, it will be possible to create sentencing 
guidelines enabling courts to choose consistently, and with 
full appreciation of the risks, among the whole array of 
available sanctions when sentencing any offender before 
him. A system which could report to the judge the risk of 
failure for fines, restitution, probation, or incarceration 
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as to any given defendant awaiting sentence would go far 
to prevent judicial excess. It is this potential which 
attracts speculative fancy, not the parole decisionmaking ~ 
processes, which, whatever its future, can be reduced to 
the dichotomous choice between the risks of release and 
the safety of retention in custody. There are more 
agonizing decisions to be made in criminal justice than 
that. We must hope that these authors will have opportu- 
nities to apply their methods to the full range of the 
sentencing process. 


Columbus, Ohio JOHN P. CONRAD 


When Lightning Strikes Repeatedly 


The Search for Criminal Man, A Conceptual 
History of the Dangerous Offender. By Ysabel 
Rennie. Lexington, Massachusetts: Lexington 
Books, 1978. Pp. 345. $19.00. 


The Dangerous Offender Project, under the dedicated 
guidance of the Academy of Contemporary Problems’ 
John P. Conrad and Simon Dinitz, is spawning a cornu- 
copia of publications. Ms. Rennie, as a historian, was 
commissioned to produce an annotated bibliography on the 
literature of “dangerousness.’”’ When John Conrad ob- 
serves: “[The Search for Criminal Man] is much more 
than we bargained for,” (P. ix) he speaks the truth. 

Ms. Rennie performs her craft beautifully. She catalogs, 
in “Part I: The Dangerous Classes and the Law: Crime 
and Punishment in Historical Perspective,” the metamor- 
phosis of society from one wherein a full stomach was a 
rarity for most to a day when perhaps none in her audi- 
ence ever truly experiences hunger. 

In “Part II: Science and the Dangerous Offender,” the 
theologians, the philosophers, the politicians, the scien- 
tists, and the social activists make their debuts. Master- 
fully, Ms. Rennie shows how each, in turn, appears and 
reappears, taking a turn and at least one encore as the 
ascendant role in criminal justice is passed about. The 
curious thing about these encores is, though, that they are 
granted after an antagonist has shown himself “a poor 
player who struts and frets his hour upon the stage.” 

As a work of history The Search for Criminal Man 
fairly carefully obeys its abjuration: “History can be as 
misleading as the Oracle at Delphi.” Apart from wonder- 
ing why the work of Arthur Jensen was not included in 
the discussion “Is Criminality Inherited?” (chapter 12) 
and feeling Bowlby and Andry would have lent wealth to 
“Familial Neglect and Criminal Association” (chapter 
17), “Monday morning quarterbacking” was fairly easily 
resisted. The most serious threat to that stance was 
early realization that the book is not much about “danger- 
ousness”; it is far more encompassing than that. 

This encyclopedia feature is a blessing and a curse. 
One of its great strengths is that the reader can realize 
how largely repetitive the rhetoric cf criminology has 
been and garner perspective from watching the parade 
of doctrines attributed to predecessors of those among his 
mentors who took credit for them more recently. The 
refrain from a prior FEDERAL PROBATION (XXXX: 76) 
review re-echoes: “. such effort has proved re- 
dundant.” What may escape notice is that our problem 
is not that the various approaches have been tried and 
have failed but that we merely cyclically talk as though 
we’re operationalizing but never put our money where 
our mouths are. 

The curse (which becomes problematic after p. 151) is 
that expansive topics are telescoped—and short-changed. 
Many who attack “social science” share 2 misconception 
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Ms. Rennie voices as: “The physicist observes the atom; 
he does not say how its particles should act.” (p. 149) We 
do well to avoid this trap. The argument over the Az2 
meson (a type of extremely short-lived particle called a 
“resonance”) is an example. Dr. Giorgio Salvin of the 
University of Rome commented on this heated debate 
that the competing physicists “are fighting for their lives” 
in that any of them who can be convicted of a mistake 
will see his experimental money disappear (Science News 
99: 309-324). Greenberg’s The Politics of Pure Science 
facilitaties stifling eulogy of “hard sciences.’ 

This telescoping leads (in “Part IV: The Mind of the 
Dangerous Offender”) to framing the prediction of 
dangerousness as an exercise in “psychiatric diagnosis” 
(chapter 26). Both psychiatry and the prediction litera- 
ture suffer therefrom. 

I found particularly interesting the way criminology 
comes out looking inept. Not that the conclusion is in 
error, mind you, but a sense of fairness seems lacking. 
Ms. Rennie cites the Ohio Correctional Facility at Lucas- 
ville as a case in point (p. 194). She was a member of the 
Governor’s Task Force on Corrections. She had every 
opportunity to know that at the time I served as a con- 
sultant to that group (1971) the issue was so hotly 
political that my team would not accept my (minority) 
recommendation that Lucasville not ever be opened. The 
State had stopped counting expenditures on Lucasville at 
just over $30 million (including buying the atrocious 
building site twice, from persons strangely close to the 
center of political power in the State). No professional 
I talked to in Ohio thought Lucasville a good idea—and 
not one was so foolish to think his opinion counted. 

The reader will want to watch the sources quoted. The 
bibliography is careful and comprehensive; sometimes, 
though, phrasing like “inmates themselves ... ” (p. 195) 
suggests an ultimate source of rectitude has been tapped. 
Though few who have been there would seriously recom- 
mend prison as a situs of choice, chapter 28 paints it as a 
place that intrudes privations uniquely. It is salient to 
remember two things in this regard: (1) Prison is meant 
to “bend minds;” one can’t grouse about “high recidivism” 
rates and about the fact that prisoners are under obser- 
vation (“spied upon’) and (2) people who are neither 
“sick” nor convicted pay to go to sessions (in hordes) 
where they suffer equally to the intrusions cited; they pay 
behavior mod practitioners to shock and otherwise nega- 
tively reinforce unwanted behavior, etc. 

It is all well and good to support limitations on the 
sovereign’s intervention (p. 211). The current case in 
California is an object lesson as regards proposition 18, 
a referendum to cut property taxes substantially. Citizens 
who are willing to shoulder responsibility in that tough 
infighting are few as politicians sound ominous threats 
about police and fire protection and public education. 
In criminological decisionmaking the response is little 
different. Chapter 27 eviscerates the daily penal decision- 
makers whereas chapter 32 tells of our medical colleagues’ 
foibles much more gingerly. 

“Part V: Physiology and Crime: The Return of the 
Born Criminal” is encyleopedic in titles (“The Neuro- 
physiology of Psychopathic Behavior” and ‘Alcohol and 
Crime” are two chapters) but a 49-page encyclopedia? 

The book is interesting and well written throughout. I 
recommend the first half of it. The final chapter, “Bringing 
the Dangerous to Heel: The Search for Criminal Justice,” 
contains some palatable conclusions. Particularly pertinent 
to today’s “determinate sentence” faddists’ orientation is 
the reminder that “For many offenses, the chances of 
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going to prison are not much better than the chances of 
being struck by lightning’ (p. 272). 


San Francisco, Calif. M. G. NEITHERCUTT 


The Anatomy of a Failure 


Albany: Birth of a Prison—End of an Era. 
By Roy D. King and Kenneth W. Elliot. Boston: 
Routledge and Kegan Paul, 1978. Pp. XIII & 378. 
$17.50 


Her Majesty’s Prison Albany opened in 1967 with great 
fanfare “as a ‘breakthrough’ ... in which a number of 
enlightened experiments and innovations were to be in- 
troduced to provide a more ‘dynamic and personal train- 
ing’ for recidivists . . . But just five and a half years 
later, after an increasingly stormy series of incidents 
culminating in an alleged mass escape attempt and riot, it 
has become known as the ‘jail of fear’ in which ‘mafia 
groups’ were said to ‘terrorize’ staff and prisoners alike.” 
(ix) 

The authors undertake “to document and analyze some 
of the changes [taking place during this period] ... and 
as far as possible .. . to account for them.” (ix) Direct, 
intensive observation and systematic interviewing of staff 
and prisoners were conducted at Albany from May 1968 
to September 1969; less intensive contact was had from 
July 1971 to December 1972. In the interim, the authors 
studied other British prisons in an effort to conceive and 
describe the parameters of prison regimes, their overall 
project, of which the study of Albany was the first step. 
Their contact with central prison headquarters appears 
at all times to have been cordial but distant. 

The “enlightened experiments and innovations” consisted 
mainly in providing prisoners with somewhat more time 
than usual for unstructured, lightly supervised asso- 
ciation among themselves, and with discretion to decide 
such matters as when and how often to bathe, and how to 
control television programming; in designating basic- 
grade officers as “case officers,” supposed to assist in the 
“social training” of prisoners; and in encouraging the 
officers in charge of housing units to participate more 
fully in management. Further “innovations” included an 
attempt to introduce a two-shift schedule for industrial 
work—partly to furnish work for more prisoners in the 
same space, partly to provide more time for social serv- 
ices; an incentive pay scheme for industry workers; and 
providing a means, through electronically controlled doors, 
to permit prisoners to use the toilet at night instead of a 
plastic pot in their cells. 

However modest these “experiments and innovations” 
may seem, most came to naught, mainly due to the shifting 
priorities of the prison system, which early came to mark 
Albany as a “dispersal prison” for prisoners thought to 
require the highest security. A higher proportion of 
prisoners convicted of violent crimes, with longer periods 
until earliest discharge, came to be housed at Albany. The 
authors infer that exploitative cliques and gangs devel- 
oped as some prisoners withdrew to thir cells, and more 
turned to “jailing.” Officers pressed for greater restric- 
tions on unstructured association and, eventually, for 
greater segregation among groupings of prisoners believed 
to promise or deliver management difficulties. At the same 
time, in pursuit of “dispersal” policy, security provisions 
continued to increase. By 1973, Albany was an “elec- 
tronic coffin” in words of one of its officials, with 
a highly restrictive regime, incorporating various subunits 
for different types of prisoners, as is all too familiar in 
American prisons. 
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This and somewhat more is said in 150,000 words—far 
too many words, or so it seemed to me. Since I am more 
than ordinarily interested in prisons and how they change, 
I was surprised at my response. I think it was a result of 
the authors’ failure to present a compelling theoretical 
vision to guide their report; this, in turn, may reflect 
the absence of such a vision to guide their observations. 
This may be the result, in part, of their having presented 
a study in this volume that they did not, apparently, 
start out to conduct. In any case, I should have liked to 
have learned much more about such things as how the 
growing emphasis on secure prisons during this period 
was connected to larger social and political changes; how 
prison policy is formulated and communicated by central 
headquarters; how local prison officials negotiate with 
central headquarters and with each other about the 
missions of their institutions, if they do so. I should also 
have liked to learn more about what happened from 
November 1969 to June 1971, when most of the critical 
changes in Albany’s structure seem to have taken place. 
This might seem to call for more words. Perhaps, but I 
think what has been said could have been put more 
economically and pointedly. 

University of California, 

Berkeley 


SHELDON L. MESSINGER 


A Plea for Abolition of Incarceration 


Instead of Prison: A Handbook for Abolition- 
ists. Prison Research Education Action Project, 
3049 East Genese Street, Syracuse, New York 
13224, 1977. Pp. 208. $6.50. 


A seore of writers and researchers have collaborated to 
produce this ambitious manual. They state it is “written 
for those who feel it is time to say no to prisons, for those 
open to the notion that the only way to reform the prison 
system is to dismantle it, for those who seek a strategy 
to get us from here to there.” 

The handbook is logically organized, imaginatively 
illustrated, and easy to read. While its form is com- 
mendable, its content is essentially shallow and simplistic, 
failing to meet the challenge of its own stated purpose. 

True, the authors recognize the complexity and dif- 
ficulty of their mutual efforts. “It is a beginning,” they 
agree. But too often their narrative resembles the litany of 
true believers urging a revelation rather than a revolution 
in penology. There is some cognizance of this among them; 
they note the book “was also written for ourselves—a 
small group of the already convinced—who have gathered 
together to clarify and record the insights gained from our 
prison experiences.” 

Let us consider some specific failings. The handbook de- 
tails and extolls the work of Dr. Jerome Miller in his 
closing the juvenile institutions of Massachusetts in 1970. 
We are told that “volumes are being written about the 
success or failure of the experiment ... that data... 
and other traditional measurements are important to final 
evaluation of the decarceration.” 

Granted. But surely a guidebook to decarceration must 
do more than applaud Miller’s efforts “as a symbol of 
daring and courage.” Why not summarize or cite eval- 
uations already available. Do we justify abolition by 
symbols or results? 

The handbook discusses at considerable length the 
struggle to abolish the indeterminate sentence system, 
particularly the California experience. It views the return 
to definite sentences as a promising strategy in the larger 
fight to close down prisons. The authors conclude that “the 


brakes have been applied to unbridled discretion and the 
California prison movement can begin working on the next 
legislative step toward further reduction of penalties.” 

This optimism is pie in the sky. Today’s reality in 
California indicates that prison terms and the incidence of 
incarceration are on the rise. In spite of the Great Calif- 
fornia Tax Revolt the Governor’s bare bones budget 
included a multimillion dollar item for new prison con- 
struction. Pending statutes are providing for longer 
sentences and further limitations to probation. 

This work is not devoid of interesting, pertinent dis- 
cussions. Examples are its examination of restitution, 
victimless crime, the dilemma presented by the violent 
offender. The models presented as substitutes for incar- 
ceration are varied and numerous. 

Abolition of prisons is perhaps the impossible dream. 
And perhaps the authors’ faith in its inevitability is in 
deep conflict with their sense of reality. And perhaps 
this conflict is the genesis of this book’s failure. 


Oakland, Calif. DoucLas C. RIGG 


Youth Crime: Few Answers 


Youth Crime and Juvenile Justice: Interna- 
tional Perspectives. Edited by Paul C. Friday and 
V. Lorne Stewart. New York: Praeger Publishers, 
1977. Pp. 181. 


Youth Crime and Juvenile Justice: International Per- 
spectives is an edited selection of 13 papers presented at 
the American Society of Criminology’s 1975 meetings. 
As such the volume suffers a number of ills. Its chapters 
are extremely uneven in quality, ranging from a few 
reports of thoughtful and scholarly work (chapters by 
Thomas; Junger-Tas; Kratcoski & Kratcoski) to three 
condensations of work published elsewhere (so why here 
again?), a couple of general essays, and several contri- 
butions perhaps suitable for after dinner speakers. Reflec- 
ted by the above is the lack of focus, theme or orientation 
to any cogent audience and very thin treatment of current 
issues (e.g., labelling, deterrence). This might have been 
remedied by transitions supplied by the editors or different 
organization of the material, but only to a limited extent. 

Further flawing the book is the distressingly frequent 
use of inappropriate to bizzare statistical procedures in 
most of those chapters reporting empirical work; predom- 
inantly sketchy reports of data, methods and measures; 
grievious shortcomings of design (e.g., lack of control on 
age in study of recidivism; predicting summary cri- 
terion scores using components of criterion), and slipshod 
editing. The book is not without value, however. 

Thomas’ chapter was among the more sophisticated 
contributions. It reports an attempt to empirically predict 
recidivism among noninstitutionalized adjudicated juve- 
nile offenders brought to the attention of one of two 
courts for any reason, including status offenses and, 
presumably, neglect and abuse. By inference from his 
report, less than 18 percent of the variance in recidivism 
was accounted for using the typical variables. The trun- 
eation of variance in race, sex and socioeconomic status 
resulting from the characteristics of the sample explicitly 
or implicitly remove those variables from predictive 
consideration, but when considering typical officially 
designated populations, it is difficult to circumvent these 
limits. Careful controls for time at risk and circumspect 
interpretation add to the value of Thomas’ chapter. 

Junger Tas reports interesting findings comparing 
self-report delinquency rates among adolescents in a 
Belgian urban community and the adolescent children of 
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guest workers from southern Europe, Asia Minor, and 
North Africa. Consistent with other self-report studies, 
she reports negligible SES effects in the self-report 
delinquency data, no effect of sex on the pattern of offense 
but a higher mean score for boys, and consistent with 
European studies, less delinquency among the foreign 
adolescents, and less delinquency among those in school 
(cf. Elliott & Voss). 

Further analyses examined efforts of family and school 
status, peer integration, and official response to delin- 
quency. For the most part, however, the analyses were not 
done which could have addressed the effects of relative 
social controls from the family and integration with the 
host culture among this comparative sample. Nevertheless, 
the data reported provide an interesting comparison with 
the American picture. 

The Kratcoskis report a study which provides an in- 
teresting complement to that of Junger-Tas. They compare 
endorsement of middle class values, socioeconomic status, 
and self-reported deliquency of students in three American 
high schools, one each of upper middle, middle, and work- 
ing class status. Although statistical tests were not 
reported, little difference appeared in the endorsement of 
middle class values between lower and working versus 
middle and upper class students within and between 
schools. Using the same within-school status dichotomy, 
between but not within school differences in self-reported 
delinquency were found. Delinquency rates varied as the 
inverse of status rank of the school. The culture of the 
school and its neighborhoods appear to account for levels 
of American, unlike Belgian delinquent behavior. This 
finding supports those originally reported by Reiss 
and Rhodes. 

No integration of the few decent chapters is provided, 
and no unifying or comparative perspective is provided 
by the book. Most of the worthwhile parts of the volume 
have appeared elsewhere or will in slightly different form. 
That is fortunate, since even by themselves, they could not 
possibly justify acquistion of this book. 

University of Michigan Davip W. MANN 


Pharmythology 


A Primer of Drug Action, 2nd Edition. By 
Robert M. Julian. San Francisco, Calif.: W.H. 
Freeman and Company, 1975. Pp. 288. $14.00. 

Dr. Julian’s book is a mixture of pharmacology and 
establishment mythology. Traces of the latter can be 
located throughout his chapters on the principles of drug 
action, the classification of psychoactive drugs, and the 
seven chapters on the various drugs but most of it is 
sequestered in sections on treatment of the opiate user 
and drug abuse. 

While his expressed intention is to write a pharmacol- 
ogy book for the layman with no scientific background, he 
admits that veaders not familiar with neurophysiology will 
have difficulty understanding some of the pharmacological 
material he presents. His solution to this inconsistency is 
to refer the reader to five appendixes on nerve cell phys- 
iology, transmitter substance, brain anatomy, drug trans- 
port, and dose-response relationship, located in the back 
of the book. This makes for clumsy organization and forces 
the reader to do the author’s work for him. Worse yet, 
some of the explanatory material in appendixes remains 
too difficult to be of much help for the reader with no back- 
ground. Had he simplified the material in the appendixes 
and inserted them appropriately within his chapters on 
drugs, he would have come much closer to producing the 
people’s pharmacology book. That is precisely what he did 


in chapter one, making it clearly the best chapter in the 
book. Rather complex principles of basic pharmacology 
are presently in a simplified but accurate manner, accom- 
panied by helpful illustrations. 

Dr. Julian also included a filler, a chapter on birth 
control and fertility. There is no justification for the in- 
sertion of this subject and it is difficult to believe that it 
was originally prepared for inclusion in this book. 

After stating that once people have studied the phar- 
macology of these drugs, they can reach their own con- 
clusions about the role of drugs in our society, Dr. Julian 
proceeds to advocate most of the medical-model mytholczy 
and misinformation which has guaranteed the failure of 
the traditional drug treatment armamentarium. 

First, that marvel of misdiagnosis, the prime addict- 
ogenic statement, to be an addict is to be ill. This paradigm 
of process-product ambiguity is followed by semantic 
muddles like a person physically dependent on a drug 
requires that drug in order to function normally, and, such 
people do not function properly without a drug. So you see, 
the addict who is ill, is really functioning normally and 
properly. Defining a narcotized or barbiturized state as 
normal is incredulous, especially by a parmacologist. 
Methadone maintaince and other iatrogenic solutions are 
pandered, including the grand-sham, outpatient with- 
drawal. The Disneyland dialogue delivers the reader from 
rationalizations like the drug laws force addicts to steal, 
to the bastard conclusion that getting stoned for kicks or 
to escape anxiety is a vecreationally legitimate use of 
drugs. Upper class coke users will no doubt snort several 
lines in support of this notion. 

In summary, addicts and their addictors may be well ad- 
vised to purchase the book, commit various sections to 
memory and freely quote it to probation officers, judges, 
and wardens, perhaps even selecting highly cathected 
passages for possible inscription on their tombstones. 
Probation officers, judges, and wardens would do well to 
take their pharmacology straight, undiluted and un- 
contaminated by naive and somewhat embryonic doses of 
treatment. 


Los Angeles, Calif. Don HARTLEY 


A Text Book View of Criminal Justice 


Criminal Justice in America, Process and Is- 
sues. By Peter C. Kretcoski and Donald B. Walker. 
Glenview, Illinois: Scott Foresman Company, 
1978. Pp. 424. $12.95. 


This book is designed and intended as a textbook for 
use in junior college, college, or undergraduate university 
setting. The application of this text is enhanced by the 
publishers having prepared a 128-page instructor’s man- 
ual, which includes outlines, annotated bibliographies, 
and test questions, pertaining to the text. Since the volume 
is clearly designed and intended to be a text, the volume 
will have good appeal to a small number of the people 
reading this review. 

Criminal Justice in America is an excellent introductory 
text, which elaborates the roles and interactions between 
the police, courts, and correctional establishments. The 13- 
chapter presentation includes a readable balance of 
statistical data, as well as contemporary theories and 
models presently underlying the function of our criminal 
justice system. The balance introduced in the presentations 
of statistical and theoretical material, is also present in 
the book’s presentations of the history of corrections, 
current practices, and trends that point towards the future 
of corrections. 
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Criminal Justice in America is written in a clear and 
readable fashion. The authors have been careful to include 
relevant incidents and quotes, that serve to enliven the 
text’s treatment of each individual issue. Besides read- 
ability, the volume is extremely credible, in that the 
shortcomings of law enforcement, court, and corrections, 
are fairly represented. Police brutality, corruption, and 
need for further professionization in police work are 
discussed, as are the growing trends towards police unions, 
minority officer recruitment, and the role of women in 
police work. Similarly, candid presentations addressing 
themselves to plea bargaining, judicial dereliction, and 
corruption are presented. Juvenile as well as adult matters 
are also treated with two chapters being devoted to juve- 
nile delinquency and juvenile justice. 

Criminal Justice in America includes overviews of the 
criminal justice systems of France, Sweden, and Canada, 
with comparisons of these systems to our own. Future 
trends and directions in corrections are discussed, in- 
cluding the impact of decriminalization of minor narcotics 
offenses, the success and implications of a variety of 
innovative correctional programs, such as drug diversion, 
youth service bureaus, and victim compensation. This 
writer, for one, endorses and appreciated the author’s 
presentations under future trends of the “Rejection of the 
Medical Model,” and the client’s “Right to Punishment.” 
There has been a growing realization that corrections, 
particularly institutionalization, does not rehabilitate 
and that the majority of the offenders are not “sick.” The 
book properly suggests that the rejection of the medical 
model implies more than a reform of existing programs. 
Kretcoski and Walker present the cogent point that many 
present correctional policies require rethinking. Many 
people are wrongfully labeled as sick and in need of re- 
habilitation for their own good. The author suggests that 
this misunderstanding of a “disease” model causes many 
people to be “rehabilitated” for a great many years, often 
far in excess of what would have been an equitable punish- 
ment for their actual offense. 

Lastly, Criminal Justice in America is set up as a good 
reference book for students, by including a glossary of 
correctional terms, and an index that sights and explains 
landmark legal decisions such as Gault (14th amendment 
rights apply to juvenile court proceedings), Morrisey v. 
Brewer (parolees entitled to due process in revocation 
hearings), and Miranda v. Arizona (advice as to rights). 

Criminal Justice in America would be an excellent text 
for use in any survey or introductory course in the field of 
Administration of Justice, Criminology, or Corrections. 
The volume presents a large amount of material in a clear, 
concise, and coordinated manner. While not recommended 
to the general reader, the book is highly recommended to 
both teacher and student. 


Santa Cruz, Calif. Stuart L. Scott 


The Judicial Process: From Arrest to Sentencing 


An Introduction to the Courts and Judicial 
Process. By Merlin Lewis, Warren Bundy, and 
James Hague. Englewood Cliffs, New Jersey: 
Prentice-Hall, Inc., 1978. Pp. 327. $14.95. 

As the authors state in their preface to this book, trea- 
tises and courses on courts and the judicial processes are 
few and have been slow in coming in the criminal justice 
curricula. 

This book is an interesting and informative effort to 
define and describe this component of the criminal justice 
system: how it developed, how it functions in the many 


jurisdictions of the United States, the Federal System, 
and the juvenile courts. 

Methodically, the processes that take place in the various 
courts of our country are presented, from arrest to sen- 
tencing. The differences in practices, as well as the common 
practices, are clearly and objectively pointed out, often by 
using practical examples. They express concern particu- 
larly relative to court reform in the lower courts, with 
their overlapping and confusing jurisdiction. A single 
trial court having judges of equal rank, pay and prestige 
with felony and misdemeanor jurisdiction is suggested 
by the authors. 

A separate chapter is dedicated to The Supreme Court, 
its history, and record to the present time. Particularly 
interesting are the eras of Chief Justices, their philos- 
ophies and accomplishments, influenced of course by 
Presidents, Associate Justices, economic and social condi- 
tions, Miranda, etc. 

The authors make some specific recommendations about 
the juvenile courts of America, particularly that jurisdic- 
tion over juvenile and family matters should be con- 
solidated into one specialized family court across the 
United States, as recommended by several national ccm- 
missions. 

As would probably be expected, the issue of plea ne- 
gotiation is discussed as to propriety and overall effect on 
the judicial process. The authors delve into the sentenc- 
ing process with some depth, defining the purpose, types 
of sentences, the importance of the presentence report, 
sentencing disparity and other problems. Specific prob- 
lems and suggestions are pointed out. 

The responsibilities of the prosecutor, defense counsel 
and the judge are described in detail, yet general enough 
to be objectively applied in about any jurisdiction. These 
sections include recommendations for the selection of 
these components for appointment or election to office, 
particularly in the case of judges. The book includes 
selected forms used in the judicial process in appendix B. 

This is a refreshing, informative easy to read book. It 
should be accepted as a new dimension about the judicial 
process by probation and parole officers, correctional 
workers, and for use as a text/reference in libraries and 
classrooms of criminal justice courses in colleges and 
universities. 

Metropolitan State College, 

Denver, Colorado 


LESLIE C. REED 


Juvenile Delinquency: A Review of the Field 


Juvenile Delinquency: Concepts and Control, 
2nd edition. By Robert C. Trojanowicz with John 
M. Trojanowicz. Englewood Cliffs, New Jersey: 
Prentice Hall, 1978. Pp. 462. $13.95. 

Robert Trojanowicz has revised his 1973 text designed 
to provide an introduction to the concepts of critical im- 
portance to understanding the field of juvenile delin- 
quency. With the assistance of his brother, Trojanowicz 
has produced a well-thought out and readable text sure 
to be utilized in a variety of settings. According to the 
authors, the basic purpose of this book “is to explore that 
spectrum of human behavior known as juvenile delin- 
quency, a phenomenon which can range from school tru- 
ancy and curfew violations to major violations of the 
criminal law.” The purpose is well served in that the book 
contains a wealth of material and addresses a vast array 
of issues from a number of points of view. 

The text includes 21 chapters and a comprehensive 
annotated bibliography sure to be helpful to the student’s 
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pursuit of knowledge. Those familiar with Trojanowicz’ 
1973 text will appreciate the inclusion of new text ma- 
terial on “Female Delinquency” and “Child Abuse and 
Neglect” as chapter additions to this revision. Chapters 
on “Social Deviance,” etiology, and familial influences— 
although somewhat weak through a lack of thorough re- 
vision incorporating current knowledge—provide excellent 
discussion material. 

The chapter on “Adolescence” is of particular import. 
As pointed out by the authors, persons working with juve- 
niles tend to forget that the delinquent is an adolescent 
first and a delinquent second. 

Finally, articles are also included which discuss concrete 
methods and techniques in current judicial practice and 
which review the philosophy and responsibilities of the 
police, the court, and other agencies. Prevention and treat- 
ment of adolescent crime are also addressed through a 
multidisciplinarian orientation. Many useful examples are 
provided throughout the discussion. The closing chapter 
addresses the critical issues facing the field in the years 
to come—if the prevention, control, handling, and treat- 
ment of the delinquent youngster are to be meaningful 
and effective. 

Sprinkled throughout the book are useful pedagogical 
aids including case studies, review and feedback questions, 
and projects. Additional teaching and self-help aids are 
provided in the form of extensive bibliographic referenc- 
ing. 

This book should serve as a stimulus toward providing 
the student of delinquency a solid background in the un- 
derstanding of concepts and control of the youthful of- 
fender. 


Lincoln, Nebraska B.L. GANT 


History of the Theory and Practice of Punishment 
The Punishment Response. By Graeme New- 


man. Philadelphia: 
1978. Pp. 323, $5.96. 


Graeme Newman describes his book as a first step in 
search of a morality, and he chose punishment as a useful 
starting point. Although his broader ambitious task is 
still to be realized, Newman has written an unusual book 
which is both highly readable and informative. This ap- 
proach to punishment is largely successful in synthesizing 
its technological history in all its gruesome character, its 
various legal theories and philosophical rationales, and the 
powerful psychological needs to punish. 

Newman does not restrict himself to criminal punish- 
ment, and his survey of the literature extends to the 
family, church, school, military and other social settings. 
The text is illustrated with more than a dozen woodcuts, 
etchings and engravings which supplement many eye wit- 
ness accounts of executions and other punishments over 
the centuries. So graphic are these accounts that much of 
the nausea of the scene is likely to be experienced by most 
readers. 

As the more grotesque forms of physical punishment 
have fallen from favor they have been replaced by meth- 
ods which punish the mind rather than the body. At the 
same time punishment has been largely removed from the 
public view. Public executions continued in England until 
1868 with the governor of Newgate Prison holding parties 
on hanging days to which the invitations read: “We hang 
at eight, breakfast at nine.” The last public execution in 
the United States was in Kentucky in 1936 when a 20- 
year-old black was hanged, before a crowd of 20,000, for 
assaulting an elderly woman. Incarceration of criminals 
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is largely out of sight and community supervision, such 
as probation, is barely noticed. Newman suggests that 
reforms should attempt to reaffirm the symbolic rather 
than the real aspects of punishment. Newman emerges as 
a defender of imprisonment, which he argues was widely 
used as a punishment during the Middle Ages and was 
not invented in the late 18th century. In defense of im- 
prisonment he writes: “To eradicate prisons would be to 
eradicate an important and valuable part of our culture— 
as seamy as it is, it is far less seamy than it might have 
been.” He builds on this conservative proposition by argu- 
ing that sweeping reforms in punishment are really up to 
criminals as punishment, he insists, is a response to crime. 
This conclusion is not, however, supported by the thrust 
of the book which demonstrates the many complexities of 
the punishment process. For example, in earlier chapters, 
Newman draws attention to the sadistic streak in most 
of us which will emerge, often with a little encouragement, 
and to the scapegoating of nonpowerful groups of people 
in most societies. Even those who disagree with Newman 
will find The Punishment Response to be an invaluable 
source of information and a lively commentary on a sub- 
ject that is too often dealt with in a piecemeal and aridly 
academic manner. 


Cambridge, Mass. ANDREW RUTHERFORD 


A Potpourri of Topics 


Israel Studies in Criminology, Volume IV. 
Edited by S. Giora Shoham. Tel Aviv, Israel: 
Nateev-Printing & Publishing Enterprises, Ltd., 
1977. Pp. 2238. 


The present volume, consisting of nine articles and an 
introduction by the editor, offers the reader a collection of 
widely diverse subject matters. The title would lead one to 
expect, at the least, articles or “studies” related to crimino- 
logy, or specific manifestations there of. Seven of the nine 
articles fall roughly within such parameters. However, two 
of the articles, “The Tantalus Ratio,” and “The Isaac 
Syndrome,” are not related to criminology in any direct 
or immediately observable manner. Instead they deal with 
personality theory, strongly influenced by a psychoana- 
lytic orientation. While these articles do deal with subject 
matter which may well be of utility to some criminologists 
in explaining the etiology of criminal behavior, the pur- 
poses of the volume, as inferred from the title, are not 
furthered by their inclusion. 

One article, “The Differential Pressures Toward Schiz- 
ophrenia and Delinquency,” is an attempt to empirically 
test aspects of the personality theory advanced in the 
papers noted above. However, this research focuses more 
on schizophrenia than delinquency, which, when combined 
with some negative results vis-a-vis delinquency hypothe- 
ses, limits the value of the research for criminologists. 

The other six articles in this volume fall within the 
boundaries generally accorded the field of criminology. 
However, there is no evidence of an integrating crimino- 
logical theme or perspective, other than that of crimino- 
logical eclecticism. According to the editor, the volume is 
roughly divided into two sections: the abstract and the 
empirical. But a review of the organization of the volume 
does not make this readily apparent. 

An overall integrating criminological theme or perspec- 
tive would add considerably to this volume, as it would add 
to many such past and current collections of articles. In- 
stead the reader is faced with a collection of diverse 
studies and subject matters ranging from the descriptive 
to the analytical. However it must be noted that the vol- 
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ume adds to an international perspective of criminology, 
and for many American criminologists it could well be ben- 
eficial to see familiar theories and concepts employed with 
reference to another society and conditions therein. To this 
end the present volume makes a nice contribution. 

At least two, very general, minor themes are evident 
among those articles dealing directly with criminological 
issues. Two articles, “Family Relationships and Delin- 
quency in Israel,” (Rahav) and “The Status of the Young- 
Adult Offender in Israel,” (Fishman) address tradi- 
tional issues in delinquency. The major contribution here 
would appear to be an opportunity to generate additional 
interest in comparative analysis, thus enhancing a cross- 
cultural perspective on the issues involved. 

The other minor theme centers on labeling theory with 
the article by Rotenberg, “Deviance and Contingent 
Beings,” positing a model for the integration of “labeling- 
reaction theory with structural action or role opportunity 
perspectives.” Shoham, in “Stigma and Stereotype—The 
Interactionist Approach,” examines the process whereby 
stigma is attached to actors, including psychological origin, 
social-psychological pressures, and as an act of power. 

The remaining two papers deserve comment. “Police and 
Society in Israel” (Gamson and Yuchtman) is a very 
interesting piece, which sets out some explicit proposi- 
tions about the relationship between police and political 
neutrality, and then tests these propositions by examining 
Israel with some comparisons to the United States. “Per- 
sonal Violence as Social Behavior” (Marx) is a highly 
descriptive, ethnographic account of the social functions 
of personal violence in an Israel immigrant town. These 
articles are each worthwhile in their own right and provide 
interesting insights into Israel society at the macro and 
micro levels of analysis. 

The value of this volume of Israel Studies in Criminol- 
ogy is increased if the articles contain therein are 
representative of the kind of scholarly work being carried 
on in criminology in Israel. In such a circumstance an in- 
ternational perspective on criminology would be further 
enhanced. It may be the case that this volume is in fact 
representative, but evidence supporting such a conclusion 
is not advanced. 


California State College, 
San Bernardino 


CARL P. WAGONER 


Books Received 


Angel Face: The Making of a Criminal. By Walter 
Probyn. Winchester, Mass.: Allen and Unwin, Inc., 1978. 
Pp. 254. $12.75. 

Check Forgers. By John F. Klein and Arthur Montague. 
Lexington, Mass.: Lexington Books, 1978. Pp. 147. $15.00. 

Cities With Little Crime: The Case of Switzerland. By 
Marshall B. Clinard. New York: Cambridge University 
Press, 1978. Pp. 208. $13.50 (hard cover); $4.95 (paper- 
back). 

Correctional Casework and Counseling. By Haves A. 
Hatcher. Englewood Cliffs, N.J.: Prentice-Hall, Inc., 1978. 
Pp. 332. $13.95. 

Corrections in America: An Introduction, Second Edi- 
tion. By Harry E. Allen and Clifford E. Simonsen. Encino, 
Calif.: Glencoe Publishing Co., Inc., 1978. Pp. 572. $14.95. 

Crime and Criminal Responsibility. By David A. Jones. 
Chicago: Nelson-Hall Publishers, 1978. Pp. 374. $18.95. 

Crime and Penal Policy: Reflections on Fifty Years’ 
Experience. By Barbara Wootton. Winchester, Mass.: 
Allen and Unwin, Inc., 1978. Pp. 261. $14.75. 


Criminal Evidence. By Lawrence C. Waddington. 
Encino, Calif.: Glencoe Publishing Co., Inc., 1978. Pp. 324. 
$13.95. 

Criminal Justice: Organization, Structure, and Analy- 
sis. By David Duffee, Frederick Hussey, and John Kramer. 
Englewood Cliffs, N.J.: Prentice-Hall, Inc., 1978. Pp. 531. 
$14.95. 

Ecologic-Biochemical Approaches to Treatment of De- 
linquents and Criminals. Edited by Leonard J. Hippchen, 
Ph.D. New York: Van Nostrand Reinhold, 1978. Pp. 396. 
$16.95. 

Elements of Police Supervision, Second Edition. By 
William B. Melnicoe and Jan C. Mennig. Encino, Calif.: 
Glencoe Publishing Co., Inc., 1978. Pp. 325. $13.95. 

Guidelines for Parole and Sentencing. By Don M. 
Gottfredson, Leslie T. Wilkins, and Peter B. Hoffman. 
Lexington, Mass.: Lexington Books, D.C. Heath and Com- 
pany, 1978. Pp. 212. $19.50. 

Jail Management. By E. Eugene Miller. Lexington, 
Mass.: Lexington Books, 1978. Pp. 167. $19.00. 

Juvenile Justice in Britain and the United States: The 
Balance of Needs and Rights. By Phyllida Parsloe. Boston, 
Mass.: Routledge and Kegan Paul, 1978. Pp. 325. $17.50. 

Mugging: You CAN Protect Yourself. By Liddon R. 
Griffith. Englewood Cliffs, N.J.: Prentice-Hall, Inc., 1978. 
Pp. 212. $11.95. 

Offender Restitution in Theory and Action. By Burt 
Galaway and Joe Hudson. Lexington, Mass.: Lexington 
Books, D.C. Heath and Company, 1978. Pp. 212. $16.00. 

Offenders in the Community. By Edwin M. Lemert and 
Forrest Dill. Lexington, Mass.: Lexington Books, 1978. 
Pp. 217. $18.00. 

Prisonization, Friendship, and Leadership. By John A. 
Slosar, Jr. Lexington, Mass.: Lexington Books, 1978. Pp. 
142. $14.95. 

Prisons Past and Future. Edited by John Freeman. 
London: Heinemann Educational Books, Ltd., 1978. Pp. 
239. 12 pounds 50 new pence. 

Privacy. Edited by J.B. Young. Somerset, N.J.: John 
Wiley and Sons, Inc., 1978. Pp. 350. $20.50. 

Social Sources of Delinquency: An Appraisal of Ana- 
lytic Models. By Ruth Rosner Kornhauser. Chicago: The 
University of Chicago Press, 1978. Pp. 277. $16.00. 

Stateville: The Penitentiary in Mass Society. By James 
B. Jacobs. Chicago: The University of Chicago Press, 
1977. Pp. 281. $4.50 (paper). 

Victims. By J.L. Barkas. New York: Charles Scribner’s 
Sons, 1978. Pp. 250. $10.95. 

Violent Delinquents: A Report to the Ford Foundation 
from the Vera Institute of Justice. By Paul A. Strasburg. 
New York: Monarch, 1978. Pp. 272. $8.95 (paper). 

The Working Addict. By David Caplovitz. White Plains, 
N.Y.: M.E. Sharpe, Inc., 1978. Pp. 162. $12.50. 


Reports Received 


An Analysis of Good Time Allowances in Connecticut 
Correctional Facilities and the Effects on Misdemeanant 
and Felon Sentences. Connecticut Department of Correc- 
tions, Hartford, Conn., 1978. Pp. 20. This study analyzes 
the effects of good time allowances for (1) inmates re- 
ceiving indeterminate felon sentences and (2) inmates 
receiving determinate sentences and recently discharged 
from Connecticut Correctional centers. 
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Assessment of Coeducational Corrections. National In- 
stitute of Law Enforcement and Criminal Justice. U.S. 
Department of Justice, Washington, D.C., 1978. Pp. 87. 
This study represents the first nationwide assessment of 
coeducational correctional institutions. With little formal 
evaluation, especially at the state level, this report sug- 
gests that cocorrectional institutions may be effective in 
reducing violence, creating an improved atmosphere, and 
curbing postrelease criminality. Operational guidelines 
and topic areas for further research conclude the report. 


Correctional Law Digest 1977. Prison Decisions, Uni- 
versity of Toledo School of Law, 2801 W. Bancroft Street, 
Toledo, Ohio, 1978. Pp. 137. In compiling this, digest, an 
attempt has been made to capture all the Federal court 
decisions and the more important state court decisions. 
The topical organization is intended to reflect the problems 
encountered by litigators, administrators, and jurists in 
the area of correctional law. 

Crime and Employment Issues. The American Univer- 
sity Law School, Institute for Advanced Studies in Justice, 
4900 Massachusetts Avenue, N.W., Washington, D.C., 
1978. Pp. 164. This volume contains a compilation of issue 
papers relating to the problems of employment and crime, 
all of which were prepared especially for this edition. 
Included also is an extensive bibliography on crime and 
employment compiled by Leon Leiberg, director of the 
Employment and Crime Project. 

The Criminal Justice Periodical Index, 1977. University 
Microfilms International, 300 North Zeeb Road, Ann 
Arbor, Mich. 48106, 1978. Pp. 396. This Index, first intro- 
duced in 1975, is a highly useful reference tool providing 
subject and author access to articles in over 90 journals 
in the fields of criminal law, police administration, correc- 
tions, security, juvenile delinquency, and criminology. Its 
issues appear three times annually—the first two in paper- 
bound supplements in May and September and the third in 
hardbound cumulative form at the end of the year. Many 
of the periodicals indexed in CJPI are also available in 
microform from University Microfilms International. 

Determinate Sentencing: Reform or Regression? Na- 
tional Institute of Law Enforcement and Criminal Justice, 
U.S. Department of Justice, Washington, D.C., 1978. Pp. 
148. This publication contains the position papers and pro- 
ceedings of a special conference on determinate sentencing 
held in June 1977 at the University of California, 
Berkeley. 

Federal Judicial Workload Statistics (Annual Report). 
Administrative Office of the United States Courts, Wash- 
ington, D.C., 1978. Pp. 12. Appendix of Statistical Tables, 
pp. 44. This report covers the 12-month period of April 
1977 to March 1978 and the workload of the U.S. Courts 
of Appeals and the U.S. District Courts. Included are 
statistics on the criminal caseload and the Federal proba- 
tion service. 


The Federal Prison System: Facilities 1978. Federal 
Bureau of Prisons, U.S. Department of Justice, Washing- 
ton, D.C., 1978. Pp. 102. This guide to the Federal facili- 
ties comprising the Federal prison system provides perti- 
nent information about each institution, describes the 
regional organization of the system, and the work of the 
central office. 

Forcible Rape: A Literature Review and Annotated 
Bibliography. National Institute of Law Enforcement and 
Criminal Justice, United States Department of Justice, 
Washington, D.C., 978. Pp. 84. The literature on rape has 
been grouped under six major categories: sociocultural 
descriptive features of rape, rape victimization, rape 
offenders, investigation of rape, legal issues and legisla- 
tive reform, and rape in foreign countries and cultures. 

Labelling Theory: A Critical Examination. The Na- 
tional Swedish Council for Crime Prevention, Stockholm, 
Sweden, March 1977. Pp. 117. This study and analysis of 
the theory and policy implications was conducted and 
written by Johannes Knutson who concludes that the label- 
ling approach is theoretically weak and has a poor em- 
pirical foundation and to build a program of action on 
such a theory is hazardous. 

Mafia: A Select Annotated Bibliography. University of 
Cambridge, Institute of Criminology, 7 West Road, Cam- 
bridge, England, 1977. Pp. 141. The primary purpose of 
this bibliography is to draw together as many as possible 
of the contending arguments as to the precise nature of 
the Mafia. The classification groups the items in broad 
schools of thought which define Mafia. 

The Nation’s Toughest Drug Law: Evaluating the New 
York Experience. National Institute of Law Enforcement 
and Criminal Justice, U.S. Department of Justice, Wash- 
» on, D.C., 1978. Pp. 162. This volume presents the 
results of a 3-year study of the impact of New York 
State’s strict drug law enacted in 1973. It is published as 
the final report of the Joint Committee on New York Drug 
Law Evaluation. 

Stealing From the Company: A Fact Booklet on Work- 
place Crime. National Council on Crime and Delinquency, 
411 Hackensack Avenue, Hackensack, N.J., 1978. Pp. 11. 
The purpose of this publication is to arouse the concern of 
legislators and criminal justice officials of a growing crime 
problem of incredible cost to the consumer. 

Treatment of Long-Term Prisoners. European Commit- 
tee on Crime Problems, Council of Europe, Strasbourg, 
1977. Pp. 77. The survey results reported in this document 
are concerned with the special problems connected with 
the enforcement of long prison terms in several European 
countries. In addition to the general report of the sub-' 
committee responsible for the survey, this publication in- 
cludes also a number of special study reports submitted 
by a group of experts. 


All the articles appearing in this magazine are regarded as appropriate 
expressions of ideas worthy of thought but their publication is not to 
be taken as an endorsement by the editors or the federal probation office of 
the views set forth. The editors may or may not agree with the articles 
appearing in the magazine, but believe them in any case to be deserving 
of consideration. 
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Dr. Frederick A.C. Hoefer, 71, former chairman of the 
board of clemency and parole in the office of the secretary 
of the Army, died October 27 of a heart ailment. Born in 
Liepzig, Germany, he earned a doctorate in criminology 
and penology at the Frederick Wilhelm University in 
Berlin. He came to the United States in 1934 and earned 
a master’s degree at Harvard Law School. From 1960 
until his retirement in 1973 Dr. Hoefer was a consultant 
and legal assistant at the Veterans Administration. 
Among the professional journals to which he contributed 
were the Journal of Criminology and FEDERAL PROBATION. 

There were 181,800 persons under the supervision of a 
state or Federal parole agency as of December 31, 1977, 
according to the first comprehensive parole statistics pub- 
lished in the United States. The report, which is financed 
by the Law Enforcement Assistance Administration and 
is to become an annual publication, also noted that the 
country’s parole population increased by 12 percent be- 
tween June 30, 1974, and December 31, 1977. Single copies 
of “Parole in the United States” may be obtained by writ- 
ing the National Criminal Justice Reference Service, Box 
6000, Rockville, Maryland 20850. 

R.T. Mulcrone, chairman of the Minnesota Corrections 
Board, has been nominated by President Carter to the U.S. 
Parole Commission. The appointment was confirmed by 
the U.S. Senate on September 27. Mulcrone has chaired 
the Corrections Board since its creation as Minnesota’s 
first full-time paroling authority in 1973. During his 
tenure the Board established the Nation’s first paroling 
guidelines based upon empirical research. 


Young people, not the elderly, have the highest crime 
victim rate in the country; most burglars don’t force their 
way into an apartment or house; two-thirds of the people 
in prison had jobs, and most prisoners were not on welfare 
when they committed the crime for which they were locked 
up. This and other information about the nature of crime 
in the United States was released in October by the Law 
Enforcement Assistance Administration in a booklet called 
“Myths and Realities About Crime.” Single copies of the 
report may be ordered free of charge through the National 
Criminal Justice Reference Service, Box 6000, Rockville, 
Maryland 20850. 

The National Council on Crime and Delinquency has pub- 
lished Status Offenders and the Juvenile Justice System, 
a 204-page anthology containing articles on: whether or 
not the juvenile courts should retain jurisdiction over 
status offenders; the latest research covering who are the 
status offenders and how they fare in the juvenile justice 
system; the impact of the Juvenile Justice and Delin- 
quency Prevention Act of 1974; the best existing programs 
for helping runaways, truants, and other noncriminal 
youth. Copies are available at $6 from the Publications 
Department, National Council on Crime and Delinquency, 
411 Hackensack Avenue, Hackensack, N.J. 07601. 

Bertis H. Sellers, director of correctional management 
training for the North Carolina Department of Correction, 
was the recipient of the second Walter Dunbar Memorial 
Award presented at the Third Annual Institute of the 
American Probation and Parole Association in Portland, 
Oregon, on August 20. Sellers has long been an advocate 
of professional training for probation and parole person- 
nel and he promoted and developed a variety of advanced 
training courses in management, drug/alcohol treatment, 
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case analysis and supervision. He has also been an active 
pioneer in the use of volunteers. The Dunbar award was 
established in 1976 as a tribute to a man who in his long 
career in criminal justice demonstrated high professional 
achievement and exemplary service to humanity. 


Crime reported to law enforcement agencies across the 
country declined 3 percent in 1977, Attorney General 
Griffin B. Bell announced in October. The Crime Index of 
the Federal Bureau of Investigation’s Uniform Crime Re- 
ports—used to measure the fluctuation in crime nationwide 
—indicated the decrease from 1976, when an estimated 
11,304,800 offenses occurred. In 1977, the total was down 
to 10,935,800 Index crimes reported. In the same time 
period, the U.S. population increased 1 percent. 


The parole system in the United States should be dras- 
tically changed, according to a study financed by the Law 
Enforcement Assistance Administration. The study said 
needed reforms include: Emphasis on the seriousness of 
the criminal conduct, explicit standards for release de- 
cisions, early notification of release dates, and restriction 
or elimination of supervision of parolees. Copies of the 
report, “Abolish Parole?,” are available from the Super- 
intendent of Documents, U.S. Government Printing Office, 
Washington, D.C. 20402. The price is $2.00 prepaid. The 
stock number is 027-000-00721-0. 


“Theory and Practice in Mental Health on the Eve of the 
‘80’s” is the theme of the 56th Annual Meeting of the 
American Orthopsychiatric Association to be held at the 
Washington Hilton Hotel in Washington, D.C., from 
March 31 to April 4, 1979. Theme highlights are thera- 
peutic innovations, the economics of therapy, outcome of 
therapy, law and government, research and social policy. 
Children, adolescents, adulis, family, schools and com- 
munity will be the subjects of institutes, courses, sessions, 
panels and workshops. Institutes meet on March 31 and 
April 1. Program begins on the evening of April 1. For 
information write: American Orthopsychiatric Associa- 
tion, 1775 Broadway, New York, N.Y. 10019; phone: 
212-586-5690. 


Intoxicated, drugged, or mentally disturbed persons ar- 
rested by police usually are placed in facilities ill-equipped 
to care for them, accordingto James M.H. Gregg, acting 
administrator of the Law Enforcement Assistance Admin- 
istration. An alternative that benefits both law enforce- 
ment and the community has been started in Pennsylvania. 
The Montgomery County Emergency Service provides both 
treatment and security while freeing police manpower. | 
LEAA is encouraging other communities to try the ap- 
proach by naming it an “exemplary project.” The county 
launched the program in 1974 with money from the De- 
partment of Health, Education and Welfare, and other 
agencies, and $376,107 from LEAA. The report on the 
project, “Montgomery County Emergency Service, Norris- 
town, Pennsylvania,” is available from the National Crim- 
inal Justice Reference Service, P.O. Box 6000, Rockville, 
Maryland 20850. 


The Institute for Law and Social Research, 1125 15th 
Street, N.W., Suite 625, Washington, D.C. 20005, has 
begun a study to support the formulation of sentencing 
guidelines for the Federal criminal justice system, under 
a contract with the Department of Justice. The study will 
organize Federal data for the period 1971 through 1977 
and will survey selected populations toward the construc- 
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tion of Federal sentencing guidelines. The study consists 
of three major components: (1) an analysis of the de- 
terminants of sentence severity; (2) an analysis of the 
effects of sentencing on individual behavior; and (3) 
surveys of judges and other selected populations. 


A federally financed study (“Victimless Crimes: A De- 
scription of Offenders and Their Prosecution in the Dis- 
trict of Columbia,” conducted by the Institute for Law and 
Social Research) suggests that law enforcement should 
consider whether the money and manpower used to pursue 
certain “victimless” crimes is well spent. The study, based 
on Washington, D.C., arrest records, said 21 percent of 
all persons appearing in the city’s Superior Court in the 
first 6 months of 1976 were accused of so-called victimless 
crimes. About half were acquitted. Of those convicted, 83.8 
percent never went to jail. Of those who did, less than 3 
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